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Netherlands
Jetty Tukker, Emma Schutte & Duco Poppema

Houthoff Coöperatief U.A.

Introduction

History of IPOs in the Netherlands
The main equity market and stock exchange in the Netherlands is called NYSE Euronext 
Amsterdam (hereafter Euronext).  Trading originates back to 1607 in Amsterdam, where 
the Dutch East India Company became the world’s first publicly traded company.  Euronext 
Amsterdam is, together with several other regulated markets in different jurisdictions, one 
of the largest stock exchanges in the world.
Euronext’s three most well-known indices are the AEX, the AMX and the AScX.  The 25 
largest and most frequently traded companies at Euronext are stated on the AEX.  The AMX 
states the 25 next largest and most frequently traded companies, whilst the AScX states the 
following 25 largest and most frequently traded companies.
According to Euronext’s website, there are currently 148 companies listed on Euronext 
(some of which are dual-listed on other markets as well).  Roughly 100 of those companies 
are Dutch legal entities.
Only a couple of companies went public during the financial crises and the years thereafter.  
Since 2014, however, in spite of difficult market conditions and political uncertainty in 
Europe and the rest of the world, this trend reversed.  In 2017, seven companies obtained 
a listing in the Netherlands.  Amongst those VolkerWessels, Avantium, Veon and NEPI 
Rockcastle.  Although volatility on the stock markets recently increased and new entrants 
are viewed in a more critical light, it is expected that in 2018 approximately eight companies 
will go public in the Netherlands.  Euronext remains an attractive market for issuers, selling 
shareholders and investors.
Reasons for choosing the Dutch jurisdiction
The Netherlands is a very well-suited jurisdiction to go public in.  The Netherlands is 
prosperous and has a well-maintained, digital infrastructure.  On top of that, the political 
climate is very stable in the Netherlands.  These factors increase the accessibility of 
financing.  Moreover, the stable political climate decreases political and other external risks 
that might affect the company, or its investors, when it goes public and during the period 
the company is listed.
Corporate law in the Netherlands is flexible and conducive.  On top of that, European 
regulation has increased harmonisation in the European Economic Area (hereafter EEA).  
The main regulator for equity markets and stock exchanges in the Netherlands, the 
Netherlands Authority for the Financial Markets (hereafter AFM), is a constructive and 
supportive supervisor.
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The Enterprise Chamber of the Amsterdam Court of Appeal is a court that sets the 
Netherlands apart from other jurisdictions.  This court is specialised in corporate 
proceedings.  In this court, among other things, inquiry proceedings can be held to 
investigate the affairs of the company.
Lastly, as of 3 January 2018, MiFID II (a European legislative framework to ensure fairer, 
safer and more efficient markets and to facilitate greater transparency for all participants) 
has brought, amongst other things, significant changes to trades in the dark.  Pursuant to 
this new regulation, Euronext has launched Euronext Block, a multilateral trading facility 
(hereafter MTF) in 2017.  This MTF allows participants to trade blocks proactively in a safe 
environment.  Such facility further increases liquidity of stocks on Euronext.
Is the regulatory scheme conducive for an IPO?
The Dutch regulatory framework is highly conducive for an IPO.  Dutch corporate law is 
flexible and the regulator is constructive.  This leaves room for tailoring an IPO to the needs 
of the specific company.  In addition, the Dutch corporate governance code (hereafter the 
Dutch Code) provides for a set of clear best practice rules and principles that have to be 
followed on a comply-or-explain basis.
Most of the rules and regulations governing an IPO process in the Netherlands originate 
from the European Union (hereafter EU).  Regulation and legislation at EU level increases 
harmonisation in the EEA.  One of the key benefits of these EU rules is the so-called 
passporting regime.  It allows a company to draw up a single prospectus and have it 
approved by the competent authority of their home member state and ask that the competent 
authority issues a certificate of approval.  By doing so, the company usually does not need 
to draw up another prospectus for admission to trading of that same offering in another EEA 
member state.
Are companies more frequently of a particular industry?
Companies on Euronext are not more frequently related to a particular industry.  In 2017 
and 2018, the Netherlands saw a well-balanced mixed of companies.  Recent examples 
of IPOs and IPOs that have been announced include Avantium (chemical technology), 
VolkerWessels (construction), B&S Group (distribution), NIBC (banking) and Varo Energy 
(integrated fuel supply).
Trend of number of IPOs
The number of IPOs follows a stable but slightly upward trend.  Market sentiment at this 
time is relatively high and companies are trying to take advantage of this sentiment.  In this 
context, the Netherlands has proven itself a fruitful country in which to list.  Market and 
political developments have impacted the timing of IPOs, but seem to have limited impact 
on the number of IPOs. 
Other noteworthy trends
An international noteworthy trend is the rise of international coin offerings (hereafter 
ICOs).  ICOs are often structured in such a way that they fall outside the scope of financial 
supervision by, amongst others, the AFM.  The protection provided to investors by financial 
supervision legislation is therefore absent.  The Netherlands ranks relatively high based on 
the adoption rate of cryptocurrencies.  There are many cryptocurrency start-ups based in the 
Netherlands as a result.
Also, after having disappeared in the years following the 2008 financial crisis, the special 
purpose acquisition company (hereafter SPAC) has now returned.  Dutch Star Companies 
ONE, at the time of its listing in February 2018 not being engaged in any activities, intends 
to acquire a significant minority stake in a business post-IPO.
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The IPO process: timeframe, parties and market practice

Typical timeframe
In general, the entire IPO process takes approximately six to eight months provided that the 
market conditions are stable.  The IPO process can be divided into eight phases (i) initial 
tasks, (ii) preparation, (iii) analyst presentation and research, (iv) ITF, (v) PDIE, (vi) launch, 
(vii) management roadshow and bookbuilding, and (viii) pricing, allocation and listing.  
Subsequently, a period of stabilisation starts, during which the over-allotment option may 
be used.  A detailed description of each phase is as follows:
(i)	 Initial tasks: Before an issuer decides to pursue an IPO, the feasibility thereof and the 

critical issues have to be identified.
(ii)	 Preparation: The IPO process starts with the selection and engagement of advisors by 

the issuer.  In general, a kick-off meeting is organised, during which the transaction 
team is introduced to each other and to the characteristics of the issuer.  Besides 
a kick-off meeting with the transaction team, a courtesy meeting with the AFM is 
also often organised.  During the preparation phase, the due diligence is initiated, 
the outline for the corporate governance structure is established and the publicity 
guidelines are drafted.  Furthermore, several drafting sessions are organised with the 
issuer to produce the first draft of the prospectus.  In this period, early-look meetings 
with investors will also be held to establish a dialogue with investors, educate them 
on the company’s equity story, and get an understanding of how they see the company 
evolving to become a successful IPO candidate.

(iii)	 Analyst presentation and research: During this phase, the issuer gives a presentation to 
the syndicate analysts (connected to the syndicate banks, but independent within their 
bank as required) and the research reports are drafted.  The presentation is sometimes 
accompanied with site visits.  Following the presentation, the research reports are 
circulated to the transaction team for a factual accuracy review.

(iv)	 Intention to float (ITF): Euronext is engaged and arrangements are made with the 
selected listing and paying agent.  When the documents are ready, the IPO is formally 
announced to the market in a press release, the syndicate analyst research reports are 
distributed and pre-deal investor education (hereafter PDIE) begins.

(v)	 Pre-deal investor education (PDIE): This is the process by which the syndicate 
analysts use their distributed research as a basis for discussing the issuer with potential 
investors and to answer questions on the issuer and its potential valuation drivers 
ahead of the setting of the price range and management commencing the roadshow.

(vi)	 Launch: Two weeks before the actual listing, the prospectus is approved by the AFM 
and published by the issuer.  The prospectus contains the maximum IPO size and the 
price range.  There is no minimum market capitalisation requirement for companies 
listed on Euronext.  However, Euronext requires a minimum free float of 25% of the 
issued shares in the capital of the issuer, or 5% if this represents at least EUR 5 million.

(vii)	 Management roadshow and bookbuilding: This involves the issuer’s management 
marketing the transaction through roadshows to potential investors with the aim 
of securing orders from those investors to purchase shares and facilitating the 
bookbuilding process.

(viii)	Pricing, allocation and listing: At the conclusion of the bookbuilding process, the final 
offer price and the final offer size are set and published in a press release.  Also the 
shares are allocated to the investors.  The next day, trading starts on an “as-if-and-
when-issued-or-delivered” basis.  Two trading days after the first trading date, the 
transactions are settled through Euroclear Nederland and unconditional trading starts.
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(ix)	 Stabilisation: Following the IPO, the underwriters may stabilise the price of the shares 
on the stock exchange.  The issuer or the selling shareholders will therefore grant one 
of the underwriters appointed as the stabilisation agent an over-allotment option to 
buy additional shares from the issuer or the selling shareholders that can be exercised 
for up to 30 days after the IPO.  This over-allotment option is typically for a number 
of shares equal to 15% of the shares offered in the IPO.  If the share price goes up, 
the over-allotment shares are sold.  If the share price drops below the IPO price, the 
stabilisation agent will support the share price by buying shares back from the market 
and will redeliver these shares to the issuer or the selling shareholders.  Stabilisation 
activities following an IPO are allowed under the Market Abuse Regulation (hereafter 
MAR).

Parties involved and their roles
(i)	 Management: During the IPO process, management shall represent the company to 

various parties involved in the IPO process, such as syndicate analysts and potential 
investors.  Management is also heavily involved in the drafting sessions for the 
prospectus, the analyst presentation and the roadshow presentation.  Management 
shall further be involved in several due diligence sessions and various due diligence 
bring down moments during the IPO process (ITF, launch, pricing and allocation and 
stabilisation).

(ii)	 Supervisory board: Many Dutch listed companies have a two-tier board structure, 
whereby the supervisory board is entrusted with the supervision of management, 
also during an IPO process.  In the post-IPO structure, the supervisory board shall 
establish three different committees if the issuer is compliant with the Dutch Code 
being (i) the audit committee, (ii) the remuneration committee, and (iii) the selection 
and appointment committee.

(iii)	 The (lead) underwriters: The lead underwriters’ role is to coordinate the overall process 
of the IPO, to advise on the structure and size of the offering, to perform a thorough 
due diligence exercise to ensure a non-misleading prospectus and to coordinate all 
marketing activities necessary to make the deal a success.  In addition, the banks will 
act as listing, paying, settlement and stabilisation agent.

(iv)	 Lawyers: An IPO process is a very complex and technical process.  The lawyers will 
draft the majority of the prospectus and will check compliance with the applicable laws 
and regulations.  The various other documents such as the underwriting agreement, the 
share lending agreement, the relationship agreement (an agreement with a substantial 
or controlling shareholder), governance documents such as the articles of association 
and board and committee rules, policies and employee incentive plans, are also drafted 
and negotiated by and between the lawyers.

(v)	 Public relations firm: A public relations firm can assist the company in its preparation 
for a public status.  They are responsible for obtaining media coverage for the IPO, 
carefully drafted press releases and training of management for their presentations to 
investors and media interviews.

(vi)	 Accountant: The accountant will audit the financial statements of the issuer over the 
last three financial years that will be included in the prospectus and deliver a report 
thereon.  The accountant also provides comfort letters to the underwriters in which 
certain confirmations are included with respect to the financial information as set out 
in the prospectus.  

Anti-takeover measures
Under Dutch law, there are various active, passive, and other anti-takeover measures.  If a 
company decides to implement an active anti-takeover measure, it is best do so when listing 
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a company.  In the context of an unsolicited public bid, the use of an anti-takeover measure 
is only permitted for the purpose of allowing a publicly traded company, for a limited period 
of time, the opportunity to ascertain the intentions of a bidder and to create a level playing 
field in order to either consult with shareholders or to investigate alternatives preferable to 
an unsolicited bid.
The three most common active anti-takeover measures are (i) protective preference shares, 
(ii) priority shares, and (iii) the issuance of depositary receipts.
(i)	 Protective preference shares: The issuer grants a call option on preference shares to an 

independent foundation, which gives the foundation the right to acquire such number 
of preference shares equal to 100% of the outstanding shares at the time of exercise of 
the call option, less one share.  The foundation’s objects are generally to protect the 
interests of the issuer and its business by making every effort to prevent anything which 
may affect the independence, continuity or identity of the issuer. 

(ii)	 Priority shares: The holder of priority shares, generally an independent foundation, may 
have certain special statutory rights attached to those shares.  Commonly, such rights 
include the right to make a binding nomination to appoint members of the management 
or supervisory board, the right to issue shares and the right to approve certain important 
decisions of the company.

(iii)	Issuance of depositary receipts: In this structure, the economic rights are separated 
from the voting rights of shares.  A foundation will be the holder of the shares and will 
issue depositary receipts.  The depositary receipts, which will be listed, represent the 
beneficial ownership of the underlying shares.  The holder of the depositary receipts 
is entitled to all dividend payments and other distributions.  The voting rights are 
legally held by the foundation.  However, the foundation will generally grant a power 
of attorney to the holders of the depositary receipts to exercise the voting rights at their 
own discretion.  In hostile situations, the foundation may limit, exclude or revoke the 
power of attorney (to be) granted to the depositary receipt holders.  The Dutch Code 
provides that depositary receipts for shares should not be issued as an anti-takeover 
protective measure and that the board of the foundation should issue voting proxies 
under all circumstances and without limitations to all depositary receipt holders who 
request this.  Companies may, however, deviate from the Dutch Code if they explain 
such deviation.

Other passive anti-takeover measures are, amongst others, (i) majority shareholding, (ii) a 
dual-voting structure containing two types of shares with different voting rights attached 
thereto and, (iii) the major company regime (structuurregime) acting as extra layer for 
the appointment of members of the management board.  In addition, based on the Dutch 
Code, the management board may invoke a response time of 180 days in the event that a 
shareholder puts an item on the agenda that may lead to a change in the company’s strategy.

Regulatory architecture: overview of the regulators and key regulations

Regulatory architecture
Governmental bodies
The AFM is the Dutch regulatory body that verifies the compliance of the prospectus 
with prospectus regulation and, in case of compliance, approves it.  The AFM is also the 
authority to which substantial holdings in Dutch listed companies have to be notified.  
Other notification requirements pursuant to the MAR also fall under the supervision of the 
AFM.  The AFM also supervises the application of financial reporting standards by Dutch 
companies whose shares are listed on a Dutch, European or foreign stock exchange.
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Public stock exchanges
Euronext is the main regulated (equity) market and stock exchange in the Netherlands.  
Euronext is governed by the Dutch Financial Supervision Act (hereafter DFSA).  Operation 
of a regulated market in the Netherlands is subject to prior licence by the Dutch Central 
Bank (De Nederlandsche Bank) (hereafter DCB).  The AFM, together with the DCB, 
monitors this market and ensures compliance with market rules.
Self-regulatory organisations
The VEB is an investor association that represents the interests of investors.  The association, 
among other things, seeks attention in the media and takes action or initiates a class action 
on behalf of investors in case of (financial) abuses in listed companies.
Key rules and regulations
EU and Dutch rules and regulations
Most of the rules and regulations governing the Dutch equity markets and exchanges 
originate from EU legislation (for example, the Prospectus Directive and the Prospectus 
Regulation).  Such EU legislation has been implemented into Dutch law or, in the case of 
regulations, is directly applicable in the Netherlands.
The Prospectus Regulation contains annexes or so-called reference tables which prescribe 
what information has to be included in the prospectus.  The annexes can be downloaded from 
the website of the AFM and should contain a reference to the paragraphs and page numbers 
on which the information as prescribed by the annex can be found in the prospectus.
The DFSA is the main body of law governing the Dutch equity markets and exchanges.  
The DFSA mainly contains regulatory law, such as periodic and ongoing obligations and 
incidental disclosure obligations for listed companies.  Additional rules and regulations 
applicable to listed companies can be found in a variety of other laws, governmental decrees 
and regulations.
Certain legislation is only applicable to listed companies that have their registered seat in the 
Netherlands, such as the Dutch Code.  Certain other rules, such as market rules applicable 
in a public takeover bid, apply only to companies listed in the Netherlands, irrespective of 
their jurisdiction of incorporation.
Euronext rules and regulations
Euronext has certain specific rules and regulations in place for companies listed on one of 
their markets.  Euronext Rule Book I contains harmonised rules, applicable to all companies 
listed on any of the Euronext markets (that is, Amsterdam, Brussels, Lisbon, London or 
Paris).  Euronext also has a non-harmonised rule book for each separate market it operates.  
The non-harmonised rule book for a particular market only applies to the companies listed 
on that particular market. 
Different regulation for different issuers
Separate reference tables are available for different type of companies, such as credit 
institutions, property companies, scientific research-based companies and start-up 
companies.  These reference tables have to be submitted to the AFM as part of the prospectus 
approval process.
Recent, impending or proposed changes to regulatory architecture and the impact
The current Prospectus Directive, which was adopted in 2003 and revised in 2009, will be 
replaced by a new Prospectus Regulation from the EU.  This Prospectus Regulation enters 
into effect in three phases and aims to create a capital markets union by further increasing 
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harmonisation.  The new Prospectus Regulation will enter into effect in its entirety on 21 
July 2019.  However, some parts have already entered into effect on 20 July 2017 and some 
parts will enter into effect on 21 July 2018.  The new Prospectus Regulation specifies, with 
greater clarity, the amount of information required in order to make prospectuses shorter 
and clearer.
As part of the new Prospectus Regulation, any issuer whose securities are admitted to 
trading on a regulated market or an MTF may in the future draw up every financial year 
a registration document in the form of a universal registration document (hereafter URD) 
describing the company’s organisation, business, financial position, earnings and prospects, 
governance and shareholding structure.  Such URD reduces the cost of compliance with the 
new prospectus regulation for frequent issuers and enables them to swiftly react to market 
windows.
Influence of supranational regulatory regimes or bodies
ESMA is an independent EU authority that contributes to safeguarding the stability of the 
EU’s financial system by enhancing the protection of investors and promoting stable and 
orderly financial markets.  It achieves this by, amongst other things, completing a single 
rulebook for EU financial markets, and promoting supervisory convergence by providing 
guidelines and Q&As on EU regulation.
Significant market practices impacting IPOs
Shares in Dutch IPOs are generally offered within the United States of America in 
accordance with Rule 144A (hereafter Rule 144A) under the US Securities Act of 1933, 
as amended (hereafter Securities Act).  Offers and sales of securities to the public in the 
United States must be registered, absent an exemption.  In very general terms, Rule 144A 
establishes an exemption from this registration requirement where the securities are only 
offered and sold to qualified institutional buyers in the United States in a way that would 
not otherwise constitute a US public offering.  As a result hereof, several US practices have 
become market practice in the Netherlands.
Rule 144A does not, however, provide an exemption from the various US securities anti-
fraud laws, in particular the broad anti-fraud provisions of Rule 10b-5, under which the 
company, its directors, its underwriters and others may potentially be liable to US investors 
if the prospectus or other offering materials contain any untrue statement of a material fact 
or omit material facts necessary to make the statements that are made in the prospectus not 
misleading.  To be found liable under Rule 10b-5, the defendant must have acted recklessly 
or with intent to deceive.  The investor making a claim under 10b-5 needs to have suffered 
a loss caused by the misstatement or omission.  While in principle the Dutch disclosure 
regime also prohibits such misstatements or omissions, as a practical matter US investors 
and regulators are much more likely to pursue securities law claims or otherwise seek 
compensation from the company, its underwriters and its directors than investors in the 
Netherlands.  Consequently, this risk is taken very seriously.  The exercise of reasonable 
care, in the form of a carefully conducted due diligence investigation, tends to negate 
the existence of the intent to deceive or recklessness required for a 10b-5 claim.  As a 
consequence, enhanced underwriter due diligence has become a critical component of a 
defence to liability in Rule 144A offerings.  As part of that exercise, underwriters typically 
also request what are known as “10b-5 disclosure letters” from both their own and the 
company’s US counsel, which are negative assurance letters as to the absence of any such 
misstatement or omission.  This in turn leads the lawyers to insist that the prospectus is 
generally drafted to US disclosure standards, in addition to the standards that would apply 
in the Netherlands.
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Another US practice relates to the financial information included in the prospectus.  Pursuant 
to the Dutch requirements, the prospectus must include the audited financial statements of 
the company over the last three years using the international financial reporting standards 
(IFRS) or equivalent generally accepted accounting principles (GAAP) as well as interim 
financial information, which may be unaudited, covering at least the first six months of the 
financial year if the prospectus is published more than nine months after the end of the last 
financial year.  In practice, the 135-day rule is applied and the prospectus contains financial 
statements with a balance sheet as of a date that is within 135 days prior to settlement of the 
IPO.  This requirement is driven by US accountants’ comfort letter practices.  Depending 
on the timing of the offering, this sometimes requires the preparation and inclusion of 
additional financial statements in the document, as well as additional disclosures relating to 
that information in the “operating and financial review” paragraph of the prospectus, while 
this would formally not be required under the Dutch rules.  It may also be necessary to have 
those financial statements reviewed by the auditors, which has timing and cost implications.

Public company responsibilities

Obligations imposed that do not apply to private companies
Periodic reporting and disclosure requirements
After a company is listed, the company, its shareholders, or other affiliated persons may be 
bound by extra regulation.  
Most importantly, the company is required to disclose inside information without delay.  
This obligation derives from the MAR.  Inside information is information of a precise 
nature, that has not been made public, relating directly or indirectly to one or more issuers 
or to one or more financial instruments, and that, if it were made public, would be likely 
to have a significant effect on the prices of those financial instruments or on the price of 
related derivative financial instruments.  The information must be made public in the form 
of a press release.  The press release must also be submitted to the AFM and published 
on the company’s website.  The company will be entitled to delay the disclosure of inside 
information if all of the following three conditions are met:
(i)	 immediate disclosure is likely to prejudice the legitimate interests of the company;
(ii)	 delay or disclosure is not likely to mislead the public; and
(iii)	the company is able to guarantee that the information concerned is kept confidential.
In addition, a major shareholder who, directly or indirectly, obtains or loses capital or voting 
rights in a listed company which exceeds or falls below certain threshold values, must, 
without delay, notify the AFM of its holdings and the relevant change.  The threshold values 
for the purpose of this obligation are 3%, 5%, 10%, 15%, 20%, 25%, 30%, 40%, 50%, 60%, 
75% and 95%.
Furthermore, there are several other ongoing (notification) obligations.  These include, 
amongst others: 
(i)	 notifications by members of the management and supervisory board of their shares and 

voting rights and of changes therein where these concern shares, depositary receipts for 
shares and rights to acquire shares (such as employee share options, share awards, call 
options, warrants and convertible bonds) in the issuer;

(ii)	 notifications of transactions that have been performed by managers in shares of the 
company;

(iii)	notifications of changes in share capital or voting rights of the company;
(iv)	the obligation to provide shareholders with certain information on the upcoming general 

meeting ultimately on the 42nd day before that meeting;
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(v)	 the obligation to publish the general meeting’s voting results; and
(vi)	the obligation to publish (semi-)annual accounts and interim reports.
Corporate governance standards 
In 2016, a new Dutch Code was published.  Starting from 2018, companies have to comply 
with or explain the new Dutch Code in their 2017 annual reports.  The new Dutch Code 
places, amongst other things, more emphasis on long-term value creation and introduces 
“culture” as a component of effective corporate governance.  The Dutch Code operates 
according to the “comply or explain” principle.  This principle means that listed companies 
must apply the principles and best practice provisions, or provide reasons as to why they are 
opting not to apply a particular principle or best practice provision.

Potential risks, liabilities and pitfalls

Potential risks that should be addressed during the due diligence process
Pursuant to the Prospectus Directive, any prospectus in the EU must contain all material 
information relating to the issuer and the shares offered by the issuer.  In addition, it must 
contain all information that is necessary to enable investors to make an informed assessment 
of the assets and liabilities, financial position and prospects of the issuer.  Pursuant to 
the DFSA, the information in a prospectus may not be inconsistent or in conflict with 
information present at the AFM with regard to the issuer and must be presented in a form 
comprehensible to a reasonably informed person exercising due care.
If the prospectus is misleading, underwriters may establish a so-called due diligence 
defence to avoid prospectus liability.  They must prove that they conducted a “reasonable 
investigation” in respect of material misstatements or omissions and, following such 
investigation, the underwriters must have reasonable grounds to believe, and must believe, 
at the time the prospectus was published, that the statements therein were materially true and 
that there was no omission to state a material fact.  Therefore, the due diligence performed 
by the underwriters will generally cover all items that need to be included in the prospectus 
pursuant to the annexes to the Prospectus Regulation.  
Potential legal liabilities and penalties when going public
After the company has gone public, the possibility of prospectus liability can arise.  
Prospectus liability can arise from several legal grounds, such as unlawful acts or unfair 
commercial practices.  There are not many prospectus liability cases in the Netherlands.  
The most famous one is the World-Online case.  In this case, the Dutch Supreme Court held 
that, in order to assess whether a statement is misleading, the starting point must be the 
presumed expectations of an averagely informed, prudent and observant ordinary investor 
at whom the statement was aimed or which is received by the latter.  It can be expected that 
this “reference investor” is prepared to go deeply into the offered information but not that he 
is a specialist or has special knowledge and experience.  This has become a very important 
criterion for disclosing information in a prospectus and in marketing material.
Common missteps and pitfalls that may increase liability risk
There are strict rules on publicity and marketing during an IPO process.  Investors should 
make investment decisions based on the full disclosure in the prospectus and not on 
information that has not been approved by the relevant regulator.  Providing information 
prior to an IPO that has not been approved is known as “gun jumping”.  An interview given 
by Google executives in Playboy prior to the IPO of Google is an iconic example of such.  
A company and all affiliated parties should be aware of all statements it makes, including 
interviews in magazines or on the internet, during the IPO process.
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Following the IPO, inside information has to be published immediately by way of a generally 
accessible medium to investors pursuant to the MAR.  For newly listed companies, the 
MAR contains a whole new regime with obligations to be compliant with, especially the 
assessment of whether certain information is considered as inside information.  The AFM 
has published practical guidelines which contain points of reference as to what could be 
considered as inside information; however, the final assessment of whether information 
qualifies as inside information is entirely up to the issuer.  Especially when a company has 
just become a listed company, such assessment can be difficult.
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