Debt Capital
Markets

In 19 jurisdictions worldwide

Contributing editors
David Lopez, Adam E Fleisher and Daseul Kim

et O R =mBl Xz s
* wm Bl B = « =] O

[} —

Bl | =« &= ] === 4

< =E T O =l ) =

= v« = D= § o< ===

S “ wmm BB = ¢ =

> B —

GETTING THE %
pAO | 5 DEATL THROUGHS



GETTING THE /§<
DEAL THROUGH »

Debt Capital Markets 2015

Contributing editors
David Lopez, Adam E Fleisher and Daseul Kim
Cleary Gottlieb Steen & Hamilton LLP

Gideon Roberton general and may not apply in a specific situation.
gideon.roberton@lbresearch.com m Legal advice should always be sought before taking

b
Publisher frng The information provided in this publication is

e quee's awaRDs any legal action based on the information provided.
Subscriptions i This information is not intended to create, nor does
Sophie Pallier Published by receipt of it constitute, a lawyer-client relationship.
subscriptions@gettingthedealthrough.com Law Business Research Ltd The publishers and authors accept no responsibility

87 Lancaster Road for any acts or omissions contained herein. Although
Business development managers London, W111QQ, UK the information provided is accurate as of April 2015,
Alan Lee Tel: +44 20 3708 4199 be advised that this is a developing area.

alan.lee@lbresearch.com Fax: +44 20 7229 6910

Adam Sargent © Law Business Research Ltd 2015 Printed and distributed by

adam.sargent@lbresearch.com No photocopying: copyright licences do not apply. Encompass Print Solutions
First published 2014 Tel: 0844 2480 112

Dan White Second edition

dan.white@lbresearch.com ISSN 2055-5059




CONTENTS

Global Overview 5  Greece 58
David Lopez, Adam E Fleisher and Daseul Kim Nikos Fragos and Valentini Vogiatzaki
Cleary Gottlieb Steen & Hamilton LLP Karatzas & Partners Law Firm
Argentina 6 HongKong 63
Hugo Bruzone, José Bazan and Andrés Chester Walter Son, Agnes Tsang and Paul Porter
Bruchou, Fernandez Madero & Lombardi Allen & Overy LLP
Australia 13 India 68
Duncan McGrath and Rachael Bassil Prashant Gupta and Monal Mukherjee
Gilbert + Tobin Amarchand & Mangaldas & Suresh A Shroftf & Co
Brazil 18  Italy 74
Marina Anselmo Schneider, Bruno Mastriani Simdes Tuca and Claudio Di Falco and Nicole Puppieni
Mariane Kondo Cleary Gottlieb Steen & Hamilton LLP
Mattos Filho, Veiga Filho, Marrey Jr e Quiroga Advogados
Japan 8o
Canada 24 Atsushi Yamashita and Yushi Hegawa
Tim Andison, Catherine Youdan, David Colman and Nagashima Ohno & Tsunematsu
Stefania Zilinskas
Blake, Cassels & Graydon LLP Luxembourg 85
. Judith Raijmakers and Arnaud Barchman
China 30 Loyens & Loeff
Zhiqiang Li
Jin Mao Partners Netherlands 02
. Helena Sprenger, Bastiaan Siemers, Sylvia Dikmans,
Croatia 34  jJessica Terpstra, André de Neve and Bouke Boersma
Hrvoje Vidan Houthoft Buruma
Vidan Law Office
Switzerland 98
Cyprus 40 The Capital Markets Team
Nancy Ch Erotocritou Niederer Kraft & Frey Ltd
Harneys Aristodemou Loizides Yiolitis LLC
United Kingdom 105
France 45  RajSPanasar and Sui-Jim Ho
Valérie Lemaitre and Laura Birene Cleary Gottlieb Steen & Hamilton LLP
Cleary Gottlieb Steen & Hamilton LLP
United States 111

Germany 51

Gabriele Apfelbacher and Felix Miiller
Cleary Gottlieb Steen & Hamilton LLP

David Lopez, Adam E Fleisher and Daseul Kim
Cleary Gottlieb Steen & Hamilton LLP

Getting the Deal Through - Debt Capital Markets 2015



NETHERLANDS
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Helena Sprenger, Bastiaan Siemers, Sylvia Dikmans, Jessica Terpstra, André de Neve and

Bouke Boersma
Houthoff Buruma

1 What types of debt securities offerings are typical, and how
active is the market?

Debt securities in the Netherlands are issued under a debt issuance pro-
gramme or as stand-alone securities.

Medium-term debt issuance programmes are commonly used by
Dutch banks and large corporate issuers that have continuing financing
needs. Dutch banks have returned to the debt capital markets to satisfy
their financing needs. The outstanding amount of debt securities issued
by Dutch banks reached a high of €426 billion at the end of 2014, partly
caused by relatively low refinancing needs for Dutch banks in 2014. The
size of the market for corporate bonds has more than doubled since 2007.
For several reasons, corporates have reduced the level of bank debt, which
has traditionally been high in the Netherlands, and instead issued more
debt securities, including those by way of US private placements and some-
times in combination with credit facilities. On the one hand, banks have
tightened credit standards as a result of, among other things, the financial
crisis and Basel IIl requirements, so that less bank debt is available. On the
other hand, persistently low interest rates on corporate bonds have made
issuing debt securities attractive. In particular, high yield bonds were in
keen demand in the first half of 2014, but this seems to have slackened
later in the year.

A typical example of a stand-alone issuance in the Netherlands is the
issuance of debt securities by Dutch special purpose companies that are
the financing vehicle of globally active firms. Special purpose companies
issued over €36 billion in debt securities in the fourth quarter of 2014
alone, thereby accounting for about one third of all debt securities in the
Netherlands. The issuance of ‘covered bonds’ has recently gained traction
in the Netherlands. These are asset-backed securities that are not issued by
a special purpose vehicle, but by the bank itself.

2 Describe the general regime for debt securities offerings.

The offering of debt securities in the Netherlands is primarily regulated
under the Prospectus Directive (2003/71/EC), as amended (Prospectus
Directive), as implemented for the Netherlands in Chapter 5.1 of the Dutch
Act on Financial Supervision (DFSA). Any public offering or listing of debt
securities on a regulated market is prohibited without prior publication of
a prospectus that has been approved by the competent Dutch securities
regulator (the Netherlands Authority for the Financial Markets (AFM)), or
a competent authority of another member state of the European Economic
Area (EEA), unless a private placement exemption is available. This prohi-
bition does not apply to the offering of debt instruments with a term of less
than a year, which are, however, regulated under the Dutch banking laws
(please see below).

A private placement exemption is, inter alia, available for offerings of
debt securities:

addressed solely to qualified investors;

addressed to fewer than 150 persons in the Netherlands;
+ thathave a denomination per unit of at least €100,000; or

for a total consideration of at least €100,000 per investor.

Any offer with a total consideration of less than €2.5 million per year within
the EEA is also exempt from the obligation to publish a prospectus. It is
highly recommended that a selling restriction is included in all offering
documentation when debt securities are to be offered to qualified inves-
tors only. In other cases, the exemptions are only available if a cautionary
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legend in a form prescribed by the AFM is included in all offering docu-
mentation and advertisements referring to the prospective offer.

In addition to the regulation of securities offerings as set forth above,
certain banking regulations may apply to the issue of debt securities.
Article 3.5 of the DFSA prohibits anyone from obtaining or holding repay-
able funds from the public without a banking licence, unless an exemption
applies. The most important exemptions are the following:

- theissueris alicensed bank;

the investors are professional market parties or deemed to be profes-

sional market parties on the basis of the denomination of the debt

securities (the denomination should be at least €100,000); or

the debt securities have been offered in accordance with the Dutch

securities laws described above.

The main regulated market for debt securities in the Netherlands is
Euronext Amsterdam. Listing requirements for debt securities at Euronext
Amsterdam are set out in the Euronext Rule Books, and generally include
certain minimum size requirements. Euronext Amsterdam may require a
rating by a credit rating agency for debt securities issued by corporates.
Euronext Amsterdam is not involved in approving the prospectus.

3 Give details of any filing requirements for public offerings of
debt securities. Outline any requirements for debt securities
that are not applicable to offerings of other securities.

A prospectus needs to be approved by the AFM (or another competent reg-
ulator in the EEA) for a public offering of debt securities in the Netherlands.
The prospectus will have to meet the requirements set out by Regulation
(EC) No. 809/2004, implementing Directive 2003/71/EC, regarding pro-
spectuses and dissemination of advertisements, as amended (Prospectus
Regulation), and by the DFSA. In practice, the draft prospectus and certain
completed annexes to the Prospectus Regulation are submitted to the AFM
for review and comments. This process may result in the AFM formally
approving the prospectus. The prospectus may be used for publication for
a period of 12 months following approval. In addition, a prospectus sup-
plement must be prepared and submitted for approval to the AFM in case
significant new developments occur in the period between the approval
of the prospectus and the closing of the offering of the debt securities. If
the offering takes place by way of a base prospectus (for debt issuance pro-
grammes) and corresponding final terms, only the base prospectus and not
the final terms must be approved by the AFM. However, the final terms of
the particular offering must be filed with the AFM.

If the debt securities are to be admitted to trading on Euronext
Amsterdam, certified copies of the prospectus, corporate resolutions and
constitutive documents of the debt issuer, and certain other documents,
need to be submitted to Euronext Amsterdam.

The filing requirements described above are generally the same for the
offerings of other securities.

4 Inapublic offering of debt securities, must the issuer produce
a prospectus or similar documentation? What information
must it contain?

Yes. See questions 2 and 3.

A prospectus must contain all information that is necessary to enable
investors to make an informed assessment of the assets and liabilities,
financial position, profit and losses and prospects of the issuer and, where
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applicable, any guarantor. This includes the following information that
must be included in the prospectus under the Prospectus Regulation:
the persons responsible for the information included in the prospectus;
. risk factors;
certain information with respect to the issuer, including financial
information;
- information on the issuer’s main shareholders and executives and
non-executives;
terms and conditions of the notes;
+  the use of proceeds of the offering of securities; and
summary of main terms.

The requirements for the contents of a prospectus vary and depend on the
type of security and the nature and circumstances of the issuer.

5 Describe the drafting process for the offering document.

Inmost cases the prospectus is prepared by the issuer and its legal advisors.
The lead manager and other advisers, such as auditors, also provide input
for the prospectus.

Key documentation issues include the risk factors and an accurate
description of the debt issuer.

The AFM will determine if a prospectus contains all information
required, in the order as set out under the Prospectus Regulation, or
that further clarification is required, for example, regarding risk factors,
whether the prospectus is at all times consistent and contains information
that is readily understandable by an investor.

A prospectus that is used for an exempt private offering of debt
securities does not need to comply with the requirements set out by the
Prospectus Regulation. However, in practice, a prospectus that is used for
a private offering generally follows the same format and contains similar
disclosures as included in a prospectus that is used for a public offering.
Also, in cases of private offerings, all material information relating to the
financial position, results or prospects of the debt issuer and that has been
disclosed by the issuer or offeror of the debt securities to any potential
investor (including at road shows) must be disclosed to all investors. As
discussed in question 2, it is highly recommended that a selling restriction
be included in all offering documents when debt securities are to be offered
to qualified investors only. If another exemption is used, Dutch securities
law mandates that a cautionary legend in a form prescribed by the AFM is
included in all offering documentation and advertisements referring to the
prospective offer.

6 Which key documents govern the terms and conditions of the
debt securities? Who are the parties to such documents? How
can such documents be accessed?

The key documents governing the issuance of debt securities include the

following:

+  prospectus: a prospectus must comply with the relevant provisions
of the Prospectus Directive, as implemented in the DFSA, and the
Prospectus Regulation. The issuer will generally take responsibility for
the information included in the prospectus. A prospectus for a public
offering in the Netherlands is included in a publicly available register
administered by the AFM, and can be accessed through its website
(www.afm.nl);
underwriting agreement: the underwriting agreement is entered into
by the debt issuer and the underwriters and sets out the terms under
which the underwriters agree to underwrite the offering of debt secu-
rities (see question 20). The underwriting agreement is generally not
publicly available;

+  trust deed: the trust deed is entered into by the debt issuer and the
trustee, and sets out the terms and conditions of the debt securi-
ties, including the rights of the holders of the debt securities and the
responsibilities of the trustee. The trust deed is generally not publicly
available, but the terms and conditions thereof will be included in the
prospectus;

- paying agency agreement: the paying agency agreement is entered
into by the debt issuer, the trustee and the paying agent and sets out
the terms and conditions under which the paying agent pays interest
and the redemption amount to the noteholders. The paying agency
agreement is generally not publicly available; and
security documents: if the debt securities are secured, security docu-
ments will be prepared.

www.gettingthedealthrough.com

7 Does offering documentation require approval before
publication? In what forms should it be available?

A prospectus needs to be approved by the AFM or another competent reg-
ulator in the EEA for a public offering or listing of debt securities in the
Netherlands. Final terms and the other documents listed in question 6 do
not require approval by the AFM, but the final terms must be filed with the
AFM.

The prospectus must be made publicly available by either the debt
issuer, the offeror of the debt securities or the listing agent in one of the
following forms:

publication in electronic form at the issuer’s website, the website of

Euronext Amsterdam or the website of the AFM; or

publication in printed form to be made available, free of charge, at the

offices of Euronext Amsterdam.

The above rules do not apply if a private placement exception is available
(see questions 2 and 3).

8 Are public offerings of debt securities subject to review and
authorisation? What is the time frame for approval? What
are the restrictions imposed, if any, on the issuer and the
underwriters during the review process?

Yes, the AFM must approve the prospectus for a public offering of debt
securities. See questions 2, 3 and 7.

The time frame for approval of the prospectus is ten business days if
the issuer has previously publicly offered debt securities in the Netherlands
or listed securities on a regulated market in the EEA. Otherwise, it is 20
business days. Please note, however, that the AFM frequently requires
amendments or clarifications to be made to the draft prospectus, and, if
so, the time period starts anew. The approval process will, in practice, usu-
ally take longer than ten or 20 business days, respectively, depending on
the quality of the draft prospectus submitted to the AFM, and the issues
that are raised by the AFM during the review process. The AFM will review
the prospectus more thoroughly in the case of a new issuer of debt securi-
ties. In a typical offering, a draft of the prospectus is submitted to the AFM
approximately two months before the targeted closing date of the offering.

As long as the prospectus is under review by the AFM, the debt secu-
rities may not yet be offered to the public. The issuer and underwriters
must ensure that any advertisement relating to the upcoming oftering of
debt securities states that a prospectus will be made available and that any
advertisement will only contain information that is correct and not mis-
leading and in accordance with the prospectus. The issuer or underwriters
may generate interest for the securities by circulating a preliminary pro-
spectus to potential investors or by organising road shows, as long as these
activities do not rise to the level of offering debt securities within the mean-
ing of the DFSA. An available safe harbour that is commonly used in this
respect is restricting access to this information to qualified investors only.

9 Onwhat grounds may the regulators refuse to approve a
public offering of securities?

The AFM may only refuse to approve a prospectus if it does not meet
the requirements set out by the relevant provisions of the Prospectus
Regulation, the DFSA and the Regulation on Credit Rating Agencies.
Generally speaking, this means that the AFM verifies that the require-
ments under said laws have been complied with and that the prospectus
contains all the information needed for an investor to make an informed
decision on the debt securities.

10 How do the rules differ for public and private offerings of debt
securities? What types of exemptions from registration are
available?

See question 2.

11 Describe the public offering process for debt securities. How
does the private offering process differ?

The timetable for a public offering of debt securities varies depending on
the specifics of the debt securities offering. For example, a new offering of
securities under an existing note programme may take little time since the
final terms do not require approval by the AFM, while a first-time offering
by a new issuer will usually take a few months. In many private offerings,
debt securities are only offered to qualified investors so that no prospectus
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needs to be made available to investors and the offering process can be as

short as a few business days.

Below is an indicative timetable for a public offering:

« time of trading - three months. Advisors and agents are appointed,
due diligence starts and the prospectus and other transaction docu-
ments are prepared;

- time of trading - two months. Advisors consult with Euronext
Amsterdam and the AFM. The draft prospectus is submitted to
the AFM. Admission to listing of the debt securities on Euronext
Amsterdam is requested;
time of trading - 30 days. The underwriting agreement is finalised. The
underwriting agreement can be signed before the launch and start of
the bookbuilding (front end underwriting) or, more commonly, after
the end of bookbuilding (back end underwriting);
time of trading - 20 days. Launch of the offering and start of the book-
building. A copy of a preliminary prospectus will usually be made
available to investors;
time of trading - 18 days. End of bookbuilding. The subscription period
for debt securities is generally short;
time of trading - two days. The AFM approves the prospectus and the
prospectus is submitted to Euronext Amsterdam for completion of the
request for admission to trading of the debt securities on Euronext
Amsterdam; and
time of trading and closing. Listing is approved. The trust deed, list-
ing agreement and paying agency agreement are executed. The debt
securities are issued to the investors and proceeds are transferred by
the paying agent to the issuer. Trading in the debt securities starts.

The following marketing methods are typically used:
pre-marketing. The sales team of the investment bank contact a num-
ber of institutional investors to inform them of the issuer, to generate
investor interest and to identify issues that may need to be addressed
at the road show;

+  road shows. The management of the issuer and the investment banks
present the issuer and its business to institutional investors. Road
shows are not always held;

+  one-on-ones with key investors. The lead manager may organise one-
on-one meetings with key investors to give them the opportunity to
meet with management; and

+ advertising and other publicity. Advertising is mostly done when the
issuer also offers debt securities to retail investors, which is the excep-
tion as debt securities are mostly offered to institutional investors. Any
advertisements must state that a prospectus will be made available
and should only contain information that is correct, not misleading
and in accordance with the prospectus.

See question 6 for a description of the transaction documents commonly
used in a public offering. Key parties involved in the public offering of debt
securities are the issuer, the investment banks, lawyers to the various par-
ties and auditors.

12 What are the usual closing documents that the underwriters
or the initial purchasers require in public and private
offerings of debt securities from the issuer or third parties?

Closing documents that the underwriters usually require in public and
private offerings include legal opinions from the law firms advising the
various parties, confirmations by or on behalf of the issuer as to the issuer’s
business and the correctness of the representations included in the under-
writing agreement, and comfort letters issued by auditors with respect to
the financial information included in the prospectus.

13 What are the typical fees for listing debt securities on the
principal exchanges?

The listing fees for a stand-alone debt issue at Euronext Amsterdam will
typically not exceed €17,500. The listing fee is the aggregate of €125 per
tranche of €25 million, with a cap of €2,500; and €500 per year until matu-
rity, with a cap of €15,000.

These fees do not include dealer or underwriter fees that are negoti-
ated separately by or on behalf of the issuer, nor do they include fees pay-
able to other services providers, including auditors and attorneys, or to the
AFM for approval of the prospectus.
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14 How active is the market for special debt instruments, such
as equity-linked notes, exchangeable or convertible debt, or
other derivative products?

Turbos, speeders and sprinters are quite popular in the Netherlands. These
instruments are, in essence, retail derivative instruments using leverage on
an underlying asset. These instruments are issued by various banks on the
basis of a base prospectus. In addition, various large international invest-
ment banks use Dutch issuers to issue all kinds of structured products to
retail investors with a view to the favourable Dutch tax regime.

15 What rules apply to the offering of such special debt
securities? Are there any accounting implications that the
issuer should be aware of ?

See question 2 for the rules that generally apply to the offering of special
debt instruments. Please note that additional rules may apply, depend-
ing on the specifics of the financial instruments, including notification
and other requirements under the EU Short Selling Regulation and the
European Market Infrastructure Regulation.

With respect to the accounting implications of special debt instru-
ments, the issuer should be aware that under IFRS derivates are accounted
for market-to-market, while under Dutch GAAP derivates can generally be
accounted for their historical value.

16 What determines whether securities are classed as debt or
equity? What are the implications for instruments categorised
as equity and not debt?

The DFSA defines equity securities as shares and other transferable securi-
ties equivalent to shares in companies or partnerships, as well as any other
transferable securities that are issued by the issuer of the underlying shares
or by an entity belonging to the same group and that can be converted into
shares or securities equivalent to shares. All other transferable securities
are non-equity securities, which include debt securities and securities that,
when exercised, give the holder the right to a cash settlement.

The classification of securities as debt or equity is important because
Dutch banking laws solely apply to the offering of debt securities and not
to the offering of equity securities. (Dutch securities laws do apply to the
offering of equity securities.) This classification is also an important fac-
tor in determining whether the AFM or a competent authority of another
EEA member state is authorised to approve a prospectus. The classification
of instruments as debt or equity securities also determines the availability
of certain exemptions from the prohibition to publicly offer securities or
admit securities to trading on a regulated market in the Netherlands with-
out an approved prospectus (see question 2).

17 Are there any transfer restrictions or other limitations
imposed on privately offered debt securities? What are the
typical contractual arrangements or regulatory safe harbours
that allow the investors to transfer privately offered debt
securities?

Any subsequent offering of debt securities that were previously privately
offered is prohibited without publication of an approved prospectus, unless
an exemption applies. Please refer to question 2.

18 Are there special rules applicable to offering of debt securities
by foreign issuers in your jurisdiction? Are there special rules
for domestic issuers offering debt securities only outside your
jurisdiction?

In the case of a foreign issuer with its corporate seat within the EEA, the

Prospectus Directive (as implemented by each separate EEA member

state) provides for a passporting regime for issuers wishing to publicly offer

or list debt securities on a regulated market in another EEA member state
than their home EEA member state. A prospectus that has been approved
by the competent authority from the home EEA member state shall be
valid for the public offer or listing of debt securities on a regulated mar-
ket in the Netherlands, provided that the competent authority of the home

EEA member state has notified the AFM of its approval and sent the AFM a

copy of the approved prospectus. An English translation of the prospectus

is generally required if the prospectus was drawn up in a language other
than Dutch or English.
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In the case of a foreign issuer with its corporate seat outside the EEA,
the AFM may approve a prospectus if, among other things:

the original prospectus has been drawn up in accordance with interna-
tional standards and the law of the foreign issuer’s home state; and
the continuing disclosure requirements applicable to the foreign issuer
are equivalent to the requirements under the Prospectus Directive. In
most circumstances a wrapper to the original prospectus needs to be
added, containing certain missing information.

The Dutch securities laws do not apply to the offering of debt securities
by Dutch issuers solely outside the Netherlands. However, the Dutch
banking laws do apply to the offering of debt securities solely outside the
Netherlands. Domestic issuers are prohibited from obtaining or hold-
ing repayable funds from the public without a banking licence, unless an
exemption applies (see question 2).

19 Are there any arrangements with other jurisdictions to
help foreign issuers access debt capital markets in your
jurisdiction?

See question 18.

20 What is the typical underwriting arrangement for public
offerings of debt securities? How do the arrangements for
private offerings of debt securities differ?

The underwriting agreement sets out the terms under which the mem-

bers of a syndicate agree to underwrite the offering of debt securities. In

a public offering, the underwriting agreement is typically executed at the

end of the bookbuilding procedure (back-end underwriting). The risk that

the offering fails is borne by the issuer until execution of the underwrit-
ing agreement, but, once the underwriting agreement has been signed, the
underwriters bear the risk of not being able to sell the securities to inves-
tors at the agreed price (firm commitment underwriting).

Key terms included in the underwriting agreement are:

the obligations of the underwriters to procure subscribers for all or part

of the securities to be sold in the offering of debt securities;

+  customary closing conditions, including the absence of an event that
has a material adverse effect and the delivery of comfort letters and
legal opinions;

+  the terms of an over-allotment option granted to the underwriters to
cover over-allotment or for stabilisation purposes;
the indemnification of the underwriters by the issuer for any claims
resulting from a misleading or false prospectus; and
fees to be paid by the underwriters (usually a percentage of the total
issue price).

In the case of private placements, an underwriting agreement is not typi-
cally entered into as the debt issuer enters directly into purchase agree-
ments with the investors, although it is common that banks procure
subscribers for these securities.

21 How are underwriters regulated? Is approval required with
respect to underwriting arrangements?

Providing investment services as a professional activity in the Netherlands
is prohibited without a licence from the AFM, unless an exemption applies.
An underwriter or placement agent will typically provide investment ser-
vices in connection with the offering of debt securities. However, this
prohibition does not apply to, among others, licensed European banks or
institutions from the United States, Switzerland or Australia that are sub-
ject to supervision in their home country and that have, with only limited
exceptions, followed a certain notification procedure. Underwriters are
also prohibited from acting as an intermediary in order to obtain or hold
funds from the public, without a banking licence, unless an exemption
applies; for example, where the underwriter is a licensed bank in the EEA
and has followed a certain notification procedure.

22 What are the key transaction execution issues in a public debt
offering? How is the transaction settled?

The Dutch Act on the Book-Entry of Securities regulates the clearing and
settlement of securities that are admitted to trading on a regulated mar-
ket in the Netherlands. Euroclear Netherlands is the designated central
depositary within the meaning of the Dutch Act on the Book-Entry of

www.gettingthedealthrough.com

Securities. Settlement usually takes place two days following the trade.
The debt securities are represented in a global note, and individual notes
are no longer used. The underwriters usually deliver the global note to the
central depositary (Euroclear Netherlands). The issuer receives the net
proceeds from the notes from the paying agent. The securities are admit-
ted to trading on a regulated market in the Netherlands once the approved
prospectus, together with certain other documents, has been submitted to
Euronext Amsterdam. Please note that applicability of the Dutch Act on
the Book-Entry of Securities is the exception because many debt securi-
ties issued by Dutch issuers are listed on regulated markets, primarily in
Luxembourg and Ireland.

23 How are public debt securities typically held and traded after
an offering?

The debt securities are represented in a global note, typically in bearer
form although registered form is also possible. To the extent that public
debt securities are held and traded in the Netherlands, the Dutch Act on the
Book-Entry of Securities provides that investors have claims under securi-
ties accounts that are being held with financial institutions. In turn, these
financial institutions hold securities accounts with Euroclear Netherlands,
which accounts are held for the benefit of the investors. Transfers relat-
ing to the notes take place by way of book entry, and are reflected in book
entry records with respect to the securities account held by the investor at
the financial institutions and those held by the financial institutions held at
Euroclear Netherlands.

24 Describe how issuers manage their outstanding debt
securities.

It is hard to make general statements as to how issuers manage their out-
standing debt securities as no comprehensive information is available in
this respect. However, Dutch issuers frequently purchase securities on the
open market and make tender offers to purchase for cash all or part of their
outstanding notes or exchange notes for newly issued notes. Recent exam-
ples include Ziggo BV’s tender offer in January 2014 for its outstanding
€750 million 3.625 per cent secured notes and Dutch Lion BV (Hema) issu-
ances of various types of notes with an aggregate value of €800 million,
including the issuance of €85 million payment in kind notes in June 2014.

25 Arethere any reporting obligations that are imposed after
offering of debt securities? What information would be
included in such reporting?

The reporting requirements that are imposed under the DFSA after the
offering of debt securities include, but are not limited to:
most issuers of debt securities that are admitted to trading in the
Netherlands must publish their annual and semi-annual financial
statements within four and two months, respectively, after the end of
the relevant period. This reporting obligation does not apply if the debt
securities have a denomination of at least €100,000;
issuers of debt securities that are admitted to trading must forthwith
publish information on changes to the rights attaching to such debt
securities. This obligation also applies to a public offering of debt secu-
rities, unless this information is already included in an approved pro-
spectus or supplement thereto;
the debt issuer whose securities are admitted to trading in the
Netherlands must publish price-sensitive information without delay;
and
certain insiders must immediately inform the AFM of transactions in
listed debt securities that can be converted into shares.

If debt securities are admitted to trading on Euronext Amsterdam, the
debt issuer must also comply with certain reporting obligations that are
included in the Euronext Rules.

26 Describe the liability regime related to debt securities
offerings. What transaction participants, in addition to the
issuer, are subject to liability? Is the liability analysis different
for debt securities compared with securities of other types?

An investor can invoke multiple grounds under Dutch law to hold an issuer
or lead manager liable for losses incurred by the investor as a result of pur-
chasing debt securities. Such grounds include those listed below.
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Update and trends

A recent trend in the Dutch market is the issuance of contingent
convertible capital instruments (CoCos). CoCos are bonds issued
by banks that, depending on the terms and conditions, can be
converted into stock if the capital of the bank falls below a certain
threshold. The first CoCo was issued in 2009 by Lloyds Banking
Group, and the European market for CoCos has, since then,
exploded, reaching a high of €78 billion in 2014. In 2010, Rabobank
was the first bank that issued CoCo bonds under which it will not
have any further payment obligation where the capital of the bank
falls below a certain threshold. The Dutch government recently
announced that interest paid on CoCos will generally be tax
deductible and the expectation is that CoCos will now become a
popular instrument in the Netherlands.

Misleading advertisement

Article 6, paragraph 2 of the Prospectus Directive provides that each EEA
member state shall ensure that their laws on civil liability apply to those
persons responsible for the information given in the prospectus. For
the Netherlands, article 6:194 of the Dutch Civil Code provides that the
issuer could be held liable for losses suffered by professional investors for
‘misleading statements’ made public in connection with the offering of
debt securities, including but not limited to misleading statements in a
prospectus. Importantly, if an investor brings a claim against a party that
participated in preparing the prospectus, the burden of proof shifts to that
party, who must then proof the accuracy or completeness of the state-
ments. If a prospectus is misleading, the person that bears responsibility
for the misleading prospectus is liable for the losses incurred by investors,
unless that person establishes that he or she was not at fault and should also
not for another reason bear responsibility for the misleading statement.
Article 6:193a and further of the Dutch Civil Code contain similar, some-
what more stringent rules that apply to incorrect statements in a prospec-
tus relating to securities that are offered to retail investors. Although, in
practice, the issuer (and not the underwriters) generally takes responsibil-
ity for drawing up the prospectus, there is case law indicating that the lead
manager can be held liable for misleading statements in a prospectus. The
same may hold true for other transaction participants.

Breach of a duty of care
An issuer of debt securities involved with the sale of the securities to
investors will be deemed to owe a special duty of care to investors. If the
investor establishes that an issuer has seriously failed to fulfil its duty of
care towards the investor, and that such failure is sufficiently significant
because the investor has incurred losses as a result of that failure, the issuer
could be held liable for his or her losses. A lead manager is also said to owe
aspecial duty of care towards certain parties whose interests the lead man-
ager should take into account.

The liability analysis described above for debt securities is substan-
tially the same for other securities.

27 Whattypes of remedies are available to the investors in debt
securities?

The investor can hold the issuer or underwriter liable for losses that the
investor has incurred on the basis of the grounds described in question 26.

28 What sanctioning powers do the regulators have and on what
grounds? What are the typical results of regulatory inquiry or
investigation?

Dutch regulators have a broad range of sanctioning powers that, depend-
ing on the particular violation of the DFSA, include the issuance of fines,
the giving of orders to take certain actions, public warnings against the
debt issuer and the revocation of licences. In the case of minor violations,
the Dutch regulators will generally first issue an informal warning to the
alleged perpetrators to immediately discontinue the violations, before
actually imposing sanctions. The trend, however, is that tougher sanctions
are being imposed by the Dutch regulators.
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29 What are the main tax issues for issuers and bondholders?

Value added tax (VAT)
There is no VAT on the transfer of bonds or the interest payments made
on bonds.

Withholding tax
The Netherlands, generally, does not levy withholding tax (at arm’s-length)
on interest on bonds.

Transfer taxes
The Netherlands does not levy registration tax, stamp duty or any other
similar tax or duty on bonds.

Corporate income tax

In general, the Dutch taxation of corporate bondholders may be limited
under applicable double tax treaties. Below is a description of local law
only.

If a bondholder is a Dutch resident it is generally subject to corporate
income tax on income on bonds at a rate of 25 per cent (20 per cent for
the first €200,000 profit) (2015). The bondholder may, in certain circum-
stances, take into account changes in the value of the bonds when deter-
mining the taxable profit for corporate income tax purposes.

If a bondholder is not a Dutch resident, it will only be subject to cor-
porate income tax if:

the bonds are attributable to an enterprise or permanent representa-
tive of the bondholder in the Netherlands; or
a bondholder holds a substantial interest in the entity issuing the
bond. A bondholder generally has a substantial interest if it directly
or indirectly holds § per cent of (any class of) the shares or profit par-
ticipating certificates in the bond issuer or the right to acquire these
and the substantial interest cannot be allocated to its business and is
held with the main purpose of avoiding Dutch income tax or dividend
withholding tax.

Personal income tax
In general, the Dutch taxation of individual bondholders may be limited
under applicable double tax treaties. Below is a description of local law
only.
If an individual bondholder is a Dutch resident, the income tax treat-
ment of the bonds is as follows:
ifthe bonds are attributable to an enterprise of the individual or qualify
asincome from miscellaneous activities, income on the bonds is taxed
at progressive income tax rates of up to 52 per cent (2015). Income on
bonds can also qualify as income from miscellaneous activities if the
bondholder has a substantial interest (5 per cent of any class of shares
or profit participating certificates or the right to acquire these) in the
entity issuing the bonds; and
+ in all other cases, the bonds are taxed as income from savings and
investment on a deemed return basis of 4 per cent over the value of the
bonds (above a certain threshold) at a rate of 30 per cent.

If an individual bondholder is not a Dutch resident, no Dutch income tax

will be due on income on the bonds unless:

- the bonds are attributable to an enterprise or permanent representa-
tive in the Netherlands; or
the bonds qualify as income from miscellaneous activities in the
Netherlands (including a substantial interest, as described above).

Inheritance and gift tax

No Dutch gift or inheritance tax is due on the transfer of a bond unless:

- the bondholder is a Dutch resident or deemed to be a Dutch resi-
dent. An individual is deemed to be a Dutch resident for a period of
12 months following a period of Dutch residency, or for a period of 10
years following a period of Dutch residency if the individual is a Dutch
national; or
a non-resident bondholder dies in the Netherlands while being
deemed a Dutch resident within 180 days after gifting bonds.

The applicable tax rate depends on the recipient of the gift or inheritance
and the amount gifted or inherited and is up to 40 per cent.
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Exchange of information

Generally, based on the EC Council Directive 2003/48/EC, the paying
agent must provide the Netherlands with payment details of interest paid
on bonds if the bondholder (the beneficial owner) is not a Dutch resident
but a resident in an EEA member state or another state specified in the
said Directive. The Netherlands must then provide the resident state of the
bondholder with this information.

The Netherlands and the United States have concluded an intergov-
ernmental agreement (IGA) to implement the tax reporting and with-
holding procedures associated with the Foreign Account Tax Compliance
Act. Under the IGA, financial institutions (FIs) that are resident of the
Netherlands (and their FI affiliates) will be required to comply with the US/
Netherlands IGA’s account documentation and reporting requirements
and provide the Dutch tax authorities with this information. The Dutch tax
authorities will share this information with the Internal Revenue Service.

HOUTHOFF BURUMA

Helena Sprenger h.sprenger@houthoff.com
Bastiaan Siemers b.siemers@houthoff.com
Sylvia Dikmans s.dikmans@houthoff.com
Jessica Terpstra j-terpstra@houthoff.com
André de Neve a.de.neve@houthoff.com
Bouke Boersma b.boersma@houthoff.com
Gustav Mahlerplein 50 Tel: +3120 605 6000

1082 MA Amsterdam Fax: +3120 605 6700
Netherlands www.houthoff.com

www.gettingthedealthrough.com

95

© Law Business Research Ltd 2015



Getting the Deal Through

Acquisition Finance Distribution & Agency Life Sciences Restructuring & Insolvency
Advertising & Marketing Domains & Domain Names Mediation Right of Publicity

Air Transport Dominance Merger Control Securities Finance
Anti-Corruption Regulation e-Commerce Mergers & Acquisitions Securities Litigation
Anti-Money Laundering Electricity Regulation Mining Ship Finance

Arbitration Enforcement of Foreign Judgments  Oil Regulation Shipbuilding

Asset Recovery Environment Outsourcing Shipping

Aviation Finance & Leasing Foreign Investment Review Patents State Aid

Banking Regulation Franchise Pensions & Retirement Plans Structured Finance & Securitisation
Cartel Regulation Fund Management Pharmaceutical Antitrust Tax Controversy

Climate Regulation Gas Regulation Private Antitrust Litigation Tax on Inbound Investment
Construction Government Investigations Private Client Telecoms & Media
Copyright Insurance & Reinsurance Private Equity Trade & Customs
Corporate Governance Insurance Litigation Product Liability Trademarks

Corporate Immigration Intellectual Property & Antitrust Product Recall Transfer Pricing
Cybersecurity Investment Treaty Arbitration Project Finance Vertical Agreements

Data Protection & Privacy Islamic Finance & Markets Public-Private Partnerships

Debt Capital Markets Labour & Employment Public Procurement

Dispute Resolution Licensing Real Estate

Also available digitally

Online

www.gettingthedealthrough.com

iPad app

Available on 1Tunes

Y
m ABA Section of
International Law

LATIN AMERICAN CORPORATE COUNSEL ASSOCIATION Your Gateway to International Practice

Research
THE QUEEN’'S AWARDS

Debt Capital Markets
FOR ENTERPRISE:
ISSN 2055-5059 2012

Official Partner of the Latin American
Corporate Counsel Association

Strategic Research Sponsor of the
ABA Section of International Law






