©
| =
P
=
O
ﬁ
=
qe)
-
9
s
c
1
e
(O
7))
o=
O
e
|—

In cooperation with DAJY
Deutsch-Amerikanische
Juristen-Vereinigung e.V.

DAJV

Deutsch-Amerikanische
Juristen-Vereinigung e. V.

E

Volume 2
Issue 2 « March 2024

Editorial

B Transatlantic Legal Cooperation
Annette Weerth

Articles

B Cultured Meat — Opportunities and Challenges from the Perspective
of Food Law in the EU and the U.S.
Andreas Wehlau

B The Genocide against the Yazidis in the Focus of the German Federal
Court of Justice
Edward Schramm

B Would You Like a Bit More? — A Transatlantic View on Allegedly
Misleading Food Presentations
Debbie Berman, Kate Spelman, Julia Hirata and Benedikt Burger

B The European Corporate Sustainability Reporting
Directive & European Sustainability Reporting Standards
Romy de Galan, Yentl Coenradie and Jacques Kréner

B The German Redress Action
Patrick Schroeder and Kristina Weiler

B Reform of the English Arbitration Act 1996 — The Aggregation of
Marginal Gains or a Missed Opportunity?
George Burn and Nadia Hubbuck

W Israel's Legislative Plan — the Supreme Court Strikes Down the Basic
Law Amendment Regarding the Reasonableness Doctrine
Roy Schéndorf, Saar A. Pauker, Benny Winston and May Dar

Cases

B CJEU Clarifies Threshold for Non-Material Data Protection Damages
Simon Clemens Wegmann and Moritz Stilz

Editorial Board

George A.Bermann, James H. Boykin, Franco Ferrari, Stephan Harbarth, Claudia Junker,
Juliane Kokott, Alexander Lorz, Thomas Meiers, Thomas Pfeiffer, Catherine Rogers,
Norbert Réttgen, Giesela Ruhl, Anahita Thoms, Stephan Wilske, Diane P. Wood

Editors-in-Chief
Stephan Wilske and James H. Boykin

18  Verlag C.H.BECK =
C.H.BECK Minchen - Frankfurt am Main

— |




Transatlantic Law Journal

In cooperation with DAJV
Deutsch-Amerikanische Juristen-Vereinigung e.V.

TLJ 2/2024
March 2024 - Volume 2 - Issue 2 « Pages 49-96

Editorial Board

George A. Bermann, Professor at Columbia Law School; James H. Boykin, Partner at Hughes Hubbard & Reed; Franco Ferrari, Professor at NYU School of Law; Stephan
Harbarth, President of the German Constitutional Court; Claudia Junker, General Counsel for Deutsche Telekom AG; Juliane Kokott, Advocate General, Court of Justice of
the European Union; Alexander Lorz, Minister in the German Federal State of Hessen; Thomas Meiers, Chief Governance and Legal Officer at SEAT, §.A. and CUPRA;
Thomas Pfeiffer, DAJV President and Professor at Heidelberg University, Catherine Rogers, Professor at Bocconi University; Norbert Réttgen, Member of German
Parliament and Foreign Affairs Committee; Giesela Rithl, Professor at Humboldt University Berlin; Anahita Thoms, Partuer at Baker McKenzie; Stephan Wilske, Partner at

Gleiss Lutz; Diane P. Wood, Director of the American Law Institute and Senior Judge of the U.S. Court of Appeals for the 7th Circuit

Editorial Team

Stephan Wilske and James H. Boykin (editors-in-chief), Zelda Bank, Bjorn P. Ebert, Daniel Felz, Todd J. Fox, Martin Gusy, Lukas Hollerung, Blerina Jasari,

Clemens Kochinke, Tamara Kraljic, lan Pate, Martin Schulz, Jan-Christian Spetzger, Allison Torline, Friedrich Weyland.

Content

Editorial
49 .Annette Weerth
Transatlantic Legal Cooperation
Articles
52 Andreas Wehlau
Cultured Meat — Opportunities and Challenges from the Perspective of Food Law
in the EU and the U.S.
58 Edward Schramm
The Genocide against the Yazidis in the Focus of the German Federal Court of Justice
62 Debbie Berman/Kate Spelman/Julia Hirata/Benedikt Burger
Would You Like a Bit More? — A Transatlantic View on Allegedly Misleading Food Presentations
65 Romy de Galan/Yentl Coenradie/Jacques Kroner
The European Corporate Sustainability Reporting Directive & European Sustainability
Reporting Standards
71 Patrick Schroeder/Kristina Weiler
The German Redress Action
76  George Burn/Nadia Hubbuck
Reform of the English Arbitration Act 1996 — The Aggregation of Marginal Gains
or a Missed Opportunity?
79 Roy Schondorf/Saar A. Pauker/Benny Winston/May Dar
Israel's Legislative Plan — the Supreme Court Strikes Down the Basic Law Amendment Regarding
the Reasonableness Doctrine
Case Law
82 Simon Clemens Wegmann/Moritz Stilz
CJEU Clarifies Threshold for Non-Material Data Protection Damages
85 Matthew Adams

Abitron Austria GmbH v. Hetronic International, Inc.

TL 2/2024 1N




Book Reviews

88  Bjorn P. Ebert/Stephan Wilske
A Look at the Transatlantic Bookshelf

In a Nutshell

91  In a Nutshell

Last Words by Dr. Strangelaw

95 A Parody of Procedural Economy

ISSN 2941-3052

TLJ
Transatlantic Law Journal

Editor in Chief;
Prof. Dr. Stephan Wilske (Responsible
according to German press law),
Gleiss Lutz Hootz Hirsch PartmbB
Rechtsanwilte, Steuerberater, Lau-
tenschlagerstr, 21, 70173 Stuttgart
email: editors@tlj.law

Contact person for the publisher:
Dr. Sebastian Pech c/o Verlag C.H.
BECK oHG, Wilhelmstr. 9, 80801
Munich, Germany; postal address:
Postfach 400340, 80703 Munich,
Germany; email: sebastian.pech@
beck.de.

Manuscripts and other submissions: All
submissions are to be sent to editors@
tlj.law. No liability arises for unsoli-
cited submissions. The acceptance to
publication must be made in text
form. Through acceptance the author
transfers to the Verlag C.H.BECK the
exclusive geographical and unlimited
temporal right to reproduce and dis-
tribute in physical form, the right to
grant public access or any reproduc-
tion thereof, the right to include in
databases, the right to store on elec-
tronic data carriers and the right to
the distribution and reproduction
thereof as well as the right to other
use in electronic form. This also in-

cludes any usage rights that are pre-
sently unknown. This does not affect
the author’s mandatory secondary
right (§ 38 (4) of the German Copy-
right Act (UrhG)) after the expiry of
12 months following publication.

Guidelines for submissions:
For formal requirements refer to
editors@tlj.law.

Copyright and publisher’s rights: All
contributions published in this jour-
nal are protected by copyright. This
also applies to the published court
decisions and their summaries to the
extent they have been edited or com-
piled by the contributor or managing
editor. The copyright protection also
applies to databases and other similar
systems. With the exception of the nar-
row uses permitted by German copy-
right law, no part of this journal may
in any form be reproduced, distrib-
uted, made publicly accessible, included
in databases, saved on data carriers
or reproduced, distributed or utilised
in any electronic form without written
approval from Verlag C.H.BECK.

Advertisements: Verlag C.H.BECK oHG,
Anzeigenabteilung, Wilhelmstr. 9,
80801 Munich (Germany); postal
address: Postfach 400340, 80703
Munich, Germany.

Media-advice: phone: +49(0)89 381
89-687; fax: +49{0)89 38189-589.

Management, production, advertise-
ments, technical information: phone:
+49(0)89 3 8189-609; fax: +49 (0)89
38189-589; email: anzeigen@beck.de
Contact person for advertisements:
Dr. Jiri Pavelka.

Publishers: Verlag C.H.BECK oHG,
Wilhelmstr. 9, 80801 Munich, Ger-
many; postal address: Postfach
400340, 80703 Munich, Germany;
www.beck.de; phone: +49 (0)89 381
89-0; fax: +49(0)89 38189-398.
Bank account: Postbank Miinchen
IBAN: DE82 7001 0080 0006 2298
02, BIC: PBNKDEFFXXX,
Registration Court {Registergericht):
Local Court of Munich {Amtsgericht
Miinchen), HRA 48045; Managing
partners: Dr. Hans Dieter Beck and
Dr. h.c. Wolfgang Beck, both are pub-
lishers in Munich.

Publication: Every two months.

Subscription charges 2024: Yearly
€250.00 (incl. VAT). Issue price
€45.00 (incl. VAT). Costs of deli-
very are not included. Invoicing is at
the beginning of a payment period.
Complaints about copies that have
not been received may only be made
within six weeks following the date of
publication. For members of Deutsch-
Amerikanische Juristen-Vereinigung
(DAJV) e.V. the price is included in
the membership fee.

Orders may be made in every book-
store and through the publisher Ver-
lag C.H.BECK.

Customer Service:
phone: +49(0)89 38189-750
fax: +49(0)89 38189-358
email: kundenservice@beck.de

Cancellation:
Details on the cancellation policy
are available under:
https:/fwww.beck-shop.de

Change of address: Timely notification

of a change of address is requested.
When informing of a change of ad-
dress, please provide the name of the
journal as well as the new and pre-
vious address.
Notification according to Art. 21 (1)
GDPR: The Deutsche Post AG may
inform the Verlag C.H.BECK oHG of
a change of address if no forwarding
instructions have been given. An ob-
jection may be made at any time to
the Deutsche Post AG. The objection
does not have retrospective effect.

Printers: Druckerei Himmer, Steinerne
Furt 95, 86167 Augsburg.

Jn\yclimate

shape our future

chbeck.de/nachhaltig

IV TU 22024




y: g

De Galan et al., Reporting Directive & Standards

Articles

TL) 2/2024 65

person would be mere puffery and not a legal issue.?® While
the depiction of the size of the products would relate to an
objective fact and therefore not be mere puffery, a reasonable
consumer would not have been misled.?” In fact, the plaintiff
did not allege that the defendants used more meat in their ads
than in their served meals — he claimed that they use an
identical amount of uncooked meat in their ads (which would
shrink during cooking). The Court said that when a label or
ad has an ambiguous representation, a clarification can defeat
a claim for misleading advertising.>® That was the case here,
where the plaintiff challenged pictures on defendants’ web-
pages, which had prominent, objective information about the
weight and caloric content of the meals on the same webpage.

While no German court decisions have been published on ads
for burgers, beef has still been subject of unfair competition
proceedings. The Higher Regional Court of Cologne exam-
ined the packaging of potato chips that displayed a grilled
steak and the words “grilled steak” in the eye-catchy center
of the front side3!:

L
BU Aﬂﬁ‘s

The list of ingredients did not mention any meat. It only
stated that 5 % of the chips was a flavoring mixture, which
the defendant claimed contained 0.5-1 % of beef extract and
chicken extract powder. This was accurate, but the Court
ruled that consumers would expect a higher proportion of
real beef in a product labelled “grilled steak”.3? The tiny
amount present here would not be enough. The court’s ver-
dict seems rather astonishing, considering how often picto-
grams are employed to indicate flavor and how rare it is to
find real steak in the advertised products. Potato chips are a
good example.

lil. Conclusion

U.S. and German law share a similar legal basis for regulat-
ing misleading product presentations. However, the similari-
ties mask significant differences in how the law is applied in
practice. German courts tend to find legal claims for decep-
tive practices more likely than U. S. courts, which set a higher
bar for proving consumer harm. Product designers and ad-
vertisers should be aware of these nuances and adjust their
marketing strategies accordingly. Perhaps a surprise for those
not regularly dealing with the subject matter: what works in
the U.S. may expose to liability in Germany (and possibly
the EU). s

28 Id.at4.

29 Id.

30 Id. ate.

31 Oberlandesgericht Koln (OLG Kéln) [Higher Regional Court of
Cologne] 29 November 2017 - 6 U 50/17, GRUR-RR 2018 292
(Ger.).

32 Id.at294.

Romy de Galan, Yentl Coenradie and Jacques Kréner, The Netherlands*

The European Corporate Sustainability Reporting Directive & European
Sustainability Reporting Standards

A First Guide to European Sustainability Reporting Requirements

l. Introduction

“In short, ING’s climate plan scored a big F. By supporting
big polluters, ING is contributing to dangerous climate
change worldwide. This has to stop! That is why we are now
taking the matter to court, again™, read the announcement of
Friends of the Earth Netherlands (Milieudefensie, “FEN”),
on 19 January 2024, about the climate plan of The Nether-
lands’ biggest bank.! This is another large climate case that
FEN initiated after its victory in The Hague District Court
(Rechtbank Den Haag) against Shell, on 26 May 2021. In
the Shell matter, the court held the ultimate parent company
of the Shell group responsible for global warming and asso-
ciated climate change, considering that the implementation
of its group policy would result in higher CO, emissions.?
The court decided that Shell has an obligation to reduce CO,
emissions with net 45 % by the end of 2030, relative to 2019
levels.> The court decision is currently under appeal.* FEN,
however, is not awaiting the outcome of the appeal proceed-
ings, but has found a new target in one of the most important

*  Romy {associate), Yentl (associate) and Jacques (partner) are lawyers
(advocaat) at Houthoff, a Netherlands-based international law firm.

1 FEN is the Dutch branch of Friends of the Earth International, which is
an international network of environmental organizations, active within
73 countries. With approximately 110,000 members, FEN currently
operates as one of the largest Dutch environmental organizations;
FEN's Editorial office, Wij brengen ING voor de rechter in een baan-
brekende nieuwe Klimaatzaak, Friends of the Earth Netherlands (Mili-
eudefensie) (19 January 2024), https://milieudefensie.nl/actueel/wij-bre
ngen-ing-voor-de-rechter-in-een-baanbrekende-nieuwe-klimaatzaak.
The quote is an unofficial translation of the Dutch text: "Kortom, het
klimaatplan van ING scoorde een dikke onvoldoende. Door grote
vervuilers te ondersteunen draagt ING bij aan gevaarlijke klimaatver-
andering wereldwijd. Dit moet stoppen! Daarom stappen wij nu op-
nieww ndar de rechter".

2 Rechtbank Den Haag [The Hague District Court], Judgment of 26
May 2021, Shell, C/09/571932, ECLI:NL:RBDHA:2021:5339 (official
English translation) (“Shell case™).

3 Shell case, par. 5.3.

4 Shell initiated the appeal proceedings. The judgment in these appeal
proceedings is expected to be published in the fall of 2024 but could be
postponed to the beginning of 2025. It is expected that the judgement
in the appeal proceedings will be subject to appeal to the Dutch
Supreme Court.
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financial institutions in The Netherlands, seeking to hold it
accountable for continuing to finance activities of clients that
cause too much emissions or breach human rights.> FEN's
actions illustrate the importance of corporate sustainability
and environmental awareness for businesses — governments,
non-profit organizations and consumers care and so should
businesses, within the European Union and beyond.

The developments with regard to ‘Environmental, Social and
Governance’ (“ESG”) initiatives in Europe are numerous. Re-
quirements for the reporting of ESG related information are at
the center of many of these ESG initiatives. By having to
publish information about impact on people and planet, com-
panies are forced to review their businesses thoroughly in
ways they have never done before. In this process, companies
will gain valuable insights into their ESG status. Gaining such
insight is a first step towards enhancing a company’s business
performance with respect to ESG, as the fundamental under-
standing of a company’s current ESG status is imperative to its
improvement, With the ESG status and improvement plans
becoming public, companies will also experience pressure
from external stakeholders and society who will value the
ESG status of a company and, as such, is the expectation, will
force companies to do the right thing from an ESG perspec-
tive. The ING-case illustrates the above perfectly.

This article aims to summarize the European sustainability
reporting requirements, with the Corporate Sustainability
Reporting Directive® (“CSRD”) being the most recent legisla-
tive instrument that entered into force in this area. Paragraph
2 provides an overview of the circumstances which have led
to the entry into force of the CSRD, after which the applic-
ability and requirements of the CSRD are described in para-
graph 3. In paragraph 4, a description of the European
Sustainability Reporting Standards (“ESRS”) is provided.
Paragraph S goes further into depth on the relevance of the
CSRD and the ESRS for U. S.-based companies.

I1. Developments within the European Union
1. Period 2011-2013

In recent years, corporate sustainability has become increas-
ingly relevant for business operations. The continuing aware-
ness of climate change consequences’ caused rapid develop-
ment of ESG aspects within corporate law.® By publicly endor-
sing non-binding guidelines, with the United Nations' Guiding
Principles on Business and Human Rights’ (“UN Guiding
Principles”) and the Organization for Economic Cooperation
and Development's Guidelines for multinational enterprises'’
(“OECD Guidelines”) being two important examples, compa-
nies have been able to show their commitments in terms of
ESG. These rapid developments resulted in a patchwork of
frameworks and guidelines, mostly initiated by non-state ac-
tors such as non-governmental organizations, groups of stake-
holders and companies themselves. However, due to the non-
binding nature of these voluntary frameworks or guidelines,
companies had the freedom to defer as they saw fit. This ‘soft
law’ dominated ESG regulatory landscape was increasingly
questioned, as the wish for rules imposing binding obligations
on companies grew.!! According to Justine Nolan, professor
of Law at UNSW Sydney: “[t]he reason that soft law type
codes and initiatives have developed in such numbers in the
past few decades is that there remains very few direct legal
obligations dealing with human rights that bind corporations
operating trans-nationally. This lack of clear legal liability has
been central to the creation of a permissive international *hu-
man rights free’ environment in which some corporations
seem to now operate and the parallel increase in the develop-
ment of soft law mechanisms to regulate corporate behavior.

(...) |Slome corporations, in particular, transnational cor-
porations (TNCs) have been able to operate largely in a legal
vacuum, devoid of obligations at the international level.”'>

In its ‘Renewed EU strategy 2011-14 for Corporate Social
Responsibility’,”® the European Commission' stated that
some member states have introduced non-financial disclosure
requirements that go beyond (at that time) existing EU legis-
lation. It follows from this policy document that “a growing
number of companies disclose social and environmental in-
formation” and that small and medium-sized companies “of-
ten communicate such information informally and on a vo-
luntary basis”. The European Commission also acknowl-
edges the existence of many international frameworks for the
disclosure of social and environmental information. To en-
sure a level playing field, the European Commission wished
to present a legislative proposal on the transparency of social
and environmental information by companies.'®

2. Period 2014-2018

One of the first steps towards such harmonized EU-legislation
for transparency regarding social and environmental informa-
tion by companies was taken in 2014, when the Non-Finan-
cial Reporting Directive' (“NFRD”) entered into force. In the
preamble of the NERD, it is highlighted that coordination of
national provisions regarding the disclosure of non-financial
information is important and necessary, because most of the
undertakings that fall within the scope of the NFRD operate
in more than one EU member state. In order to enhance the
consistency and comparability of non-financial information,

5 Friends of the Earth Netberlands (Miliendefensie), Official Letter to
ING of 19 January 2024, par. 7, https://en.milicudefensie.nl/news/this-
is-our-official-letter-ro-ing.

6  Directive (EU) 2022/2464, OJEU 2022, . 322,

7 Such as the rise of the global temperature and sea level changes, ¢. g.
see Rajendra K. Pachawri [ Leo A. Meyer (eds.), Climate Change 2014:
Synthesis report. Contribution of Working Groups 1, I and 11l to the
Fifth Assessment Report of the Intergovernmental Panel on Climate
Change, pp. 40 and further (2015).

8  For an overview of these developments, see Claire Methven O'Brian,
Business and human rights in Europe 2011-2021: A decade in review,
in: Philip Czech et al, (eds.), European Yearbook on Human Rights
2021 (2021).

9 United Nations, Guiding Principles 2011, hups://wwiw.ohchr.org/sites/de
fault/files/documents/publications/guidingprinciplesbusinesshr_en.pdf.

10 Organization for Economic Cooperation and Development, Guidelines
for multinational enterprises 2011, https://www.oced.org/daffinv/mne/
48004323.pdf, The OECD Guidelines were revised in June 2023, this
current version can be accessed via: httpsifwww.oced-ilibrary.org/doc
server/81f92357-en.pdf?expires=17001294448¢id=id&accname=gues
t&checksum=DFCB47FBB11A4E76DB448363A2E33731.

11 Justine Nolan, The Corporate Responsibility to Respect Human
Rights: Soft Law or Not Law?, in: Surya Deva / David Bilchitz (eds.),
Human Rights Obligations of Business: Beyond the Corporate Respon-
sibility to Respect? (2013), par. 2 (end) and par. 3; Cees van Dan,
Enhancing Human Rights protection: a Company Lawyer's Business,
pp. 10-14 (2015); Methven O'Brian, loc. cit., par. 5.4. This soft law
dominated landseape is currently still being questioned in the U.S.,
since the U.S." sustainability reporting related hard law is not (yet) as
advanced as in the EU, e.g. see Daniel C. Etsy / Nathan de Arriba-
Sellier, Zeroing in on Net-Zero: From Soft Law to Hard Law in
Corporate Climate Pledges, University of Colorado Law Review, Vo-
lume 94 No. 3 2023, 636 (in particular, pp. 669-670).

12 Nolan, loc. cit., par. 2.

13 European Conission, Communication from the Commission of 25
October 2011, A renewed EU strategy 2011-14 for Corporate Social
Responsibility, COM(2011) 681 final (“Renewed EU strategy 2011-
147).

14 The European Commission is the EU's main executive body. It puts
forward proposals for new laws, which are reviewed and adopted by the
European Parliament and the Council of the European Union. The Euro-
pean Commission manages the EU policies, including the EU's budget
and ensures compliance with EU law by the EU member states. For more
information, see: https://feuropean-union.europa.cu/institutions-law-bu
dget/institutions-and-bodiesitypes-institutions-and-bodies_en.

15 Renewed EU strategy 2011-14, pp. 11-12.

16 Directive 2014/95/EU, OJEU 2014, L. 330.
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the European Commission established certain minimum legal
requirements through the NFRD.!” The NFRD required cer-
tain companies with more than 500 employees and a balance
sheet total or net turnover of more than 20 or 40 million
euros,'® respectively, to include a non-financial statement in
their management report. This non-financial statement
needed to contain information necessary for an understanding
of the company's development, performance, position and
impact of its activity, relating to, at a minimum, environmen-
tal, social and employee matters, respect for human rights, as
well as anti-corruption and bribery matters.” Under the
NFRD, the companies within its scope had to report for the
first time in 2018 (over the financial year 2017).20

The NFRD was deemed to be an important step towards
greater business transparency and accountability on social
and environmental issues: “Indeed, disclosure of non-finan-
cial information is vital for managing change towards a
sustainable global economy by combining long-term profit-
ability with social justice and environmental protection. In
this context, disclosure of non-financial information belps
the measuring, monitoring and managing of undertakings’
performance and their impact on society.”!

In early 2018, the Action Plan: Financing Sustainable
Growth?? (“Action Plan 2018”) was published by the Euro-
pean Commission. This Action Plan 2018 includes several
initiatives within in the European Union’s long term vision to
achieve sustainable and inclusive growth, manage financial
risks stemming from climate change and foster transpar-
ency.? Several legislative measures followed from the Action
Plan 2018, including the Taxonomy Regulation,?* the Sus-
tainable Finance Disclosure Regulation?® and the Benchmark
Regulation.?® The European Parliament emphasized the im-
portance of the non-financial reporting rules for these ESG
related legislative instruments, by acknowledging that: “[the
SEDR, Taxonomy Regulation and Benchmark Regulation]
can only fully meet their objectives if more and better non-
financial information is available from investee compa-
nies.”%’

3. Period 2019-2024

In June 2019, the second year that reporting under the NFRD
was required, the European Commission published the
‘Guidelines on non-financial reporting: Supplement on re-
porting climate-related’?® (“EC Guidelines 2019”). In the EC
Guidelines 2019, the European Commission states that: “[c/
orporate disclosure of climate-related information has im-
proved in recent years. However, there are still significant
gaps, and further improvements in the quantity, quality and
comparability of disclosures are urgently required to meet
the needs of investors and other stakebholders.”?

The Council of the European Union®® also stressed the im-
portance of reliable, comparable and relevant information on
sustainability risks and opportunities in December of 20193
This led to the Council of the European Union suggesting
“the development of a European non-financial reporting
standard taking into account international initiatives, with
specific attention for climate-related disclosures (in order to
promote Paris alignment of investment flows).”3?

About one week thereafter, the European Commission pub-
lished its policy plan as a ‘roadmap towards a sustainable
economy’. This policy plan, also known as the ‘European
Green Deal’, aims to achieve a circular society by 2050 and
provides a roadmap of key policies and measures needed to
achieve this goal.®® In its communication on the European
Green Deal, the European Commission announced its inten-
tion to review the NFRD.3*

Several public consultations were opened by the European
Commission in 2019 and 2020 to request input on the revi-
sion of the NFRD. It followed from a summary of these
consultations and from a report including a fitness check on
the NFRD,** both published by the Furopean Commission,
that the NFRD left a great amount of flexibility in its imple-
mentation possibilities. Because the NFRD did not require
the use of a non-financial reporting standard or framework,
various (soft law) frameworks were still used to produce
non-financial statements.?® This resulted in a lack of compar-
ability, reliability and relevance of the published information.
Positive impacts were often (over) highlighted, while actual
and potential negative impacts were under-reported. More-
over, the concept of ‘double materiality” was not well defined
and deemed difficult to implement. Lastly, the respondents
supported the suggestion to expand the scope of the NFRD

17 NFRD, recital 4-6.

18 See paragraph III.2 of this article for a more elaborate review of the
scope of the NFRD.

19 Article 1 paragraph 1 of the NFRD (amending article 19a of the
Accounting Directive (Directive 2013/34/EU, OJEU 2013, L 182)).

20 Article 4 NFRD.

21 NFRD, recital 3; More recently, see: European Parliament, Briefing
Implementation Appraisal, Non-financial Reporting Directive of Janu-
ary 2021, PE 654.213, p. 2.

22 European Commission, Communication from the Commission of 8
March 2018, Action Plan: Financing Sustainable Growth, COM(2018)
97 final.

23 Action Plan 2018, p. 2.

24 Regulation (EU) 2020/852, OJEU 2020, L 198. The Taxonomy Reg-
ulation establishes a taxonomy to determine whether an economic
activity is environmentally sustainable, with the aim of leading capital
towards sustainable investments and preventing greenwashing.

25 Regulation (EU) 2019/2088, OJEU 2019, L 317. The Sustainable
Finance Disclosure Regulation governs the disclosures of sustainability
information about various financial products by financial marker par-
ticipants and financial advisers to their investors. For an analysis of the
effect of the Taxonomy Regulation and Sustainable Finance Disclosure
Regulation on Dutch civil law (in Dutch), see Romy M. de Galan /
Arnoud C. W. Pijls, Het civiel effect van de Taxonomie- en Transpar-
antieverordening, Tijdschrift voor vennootschapsrecht, rechtsperso-
nenrecht en ondernemingsbestuur, Volume 12022, p. 3.

26 Regulation (EU) 2019/2089, OJEU 2019, L 317. The Benchmark
Regulation introduces disclosure requirements for the administrators
of ESG-related benchmarks.

27 European Parliament, Briefing Implementation Appraisal, Non-finan-
cial Reporting Directive of January 2021, PE 654.213, p. 2.

28 European Commission, Communication from the Commission of 20
June 2019, Guidelines on non-financial reporting: Supplement on re-
porting climate-related information, OJEU C209/1.

29 EC Guidelines 2019, p. 2.

30 The Council of the European Union represents the governments of the
EU member states. Ministers from each government meet to adopt laws
and coordinate policies here. For more information, see: https://euro
pean-union.europa.ew/institutions-law-budget/institutions-and-bodies/t
ypes-institutions-and-bodies_en.

31 Council of the European Union, Council Conclusions on Deepening of
the Capital Markets Union of 5 December 2019, 14815/19, p. 6
(" Council Conclusions of 5§ December 2019").

32 Council Conclusions of § December 2019, p. 11.

33 European Commission, Communication from the Commission of 11
December 2019, The European Green Deal, COM (2019) 640 final, p.
2.

34 The European Green Deal, p. 17.

35 European Commission, Summary Report of the Public Consultation
on the Review of the Non-Financial Reporting Directive of 2 July
2020, consultation period: 20 February 2020 — 11 June 2020, Ref.
Ares(2020)3997889 (unofficial document) ("EC Summary Report
Consultation NFRD 2020"); and European Commission, Commission
Staff Working Document, Fitness Check on the EU framework for
public reporting by companies of 21 April 2021, SWD(2021) 81 final
("EC Fitness Check NFRD 2021").

36 Such as the Global Reporting Initiative (GRI) Standards 2016, hteps://
www.globalreporting.org/standardsf; the Sustainability Accounting
Standards Board (SASB) Standards 2018 (updated in 2023), (https://sas
b.org/standards/download/); the International Integrated Reporting
Framework (ITRC) 2013 (revised in 2021}, hteps:/fintegratedreporting.
ifrs.org/resource/international-ir-framework/; the UN Guiding Princi-
ples and the OECD Guidelines. Also see: Enropean Parliament, Brief-
ing Implementation Appraisal, Non-financial Reporting Directive of
January 2021, PE 654.213, p. 3.
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to certain additional categories of companies.’’ The NFRD
was not as effective as expected.

A little under two years later, the CSRD entered into force.
The CSRD aims to do exactly that which the Council of the
European Union stressed: it introduced a non-financial re-
porting standard, which should result in addressing the infor-
mation gap between stakeholders' and users' information
needs and the available corporate sustainability information.
Moreover, the CSRD is set to end the non-binding nature of
ESG rules for many companies, since its scope is far greater
than the scope of the NFRD. These changes will be discussed
in paragraph III below.

4. Future Developments

As mentioned in the introduction, reporting requirements
such as the ones included in the CSRD will lead to a company
gaining valuable insights into its ESG status. The CSRD
serves as a steppingstone for legal sustainability requirements
regarding a company’s actual business conduct with respect
to ESG. Having a clear understanding of its position allows a
company to establish realistic goals for improvement. The
European Commission is currently working on further ESG
legislation which will have further impact on businesses. In
February 2022, it published its proposal for the Corporate
Sustainability Due Diligence Directive®® (“CSDDD”). Ac-
cording to the European Commission, the CSDDD will com-
plement the CSRD by adding a substantive corporate duty
for some of the companies within the scope of the CSRD.
Such companies will need to perform due diligence to identi-
fy, prevent and mitigate external harm arising out of adverse
human rights and environmental impacts in the company's
own operations; its subsidiary undertakings and in its value
chain.?® The European Commission states that the CSRD
and CSDDD are closely interrelated and will lead to many
synergies: the requirement to set up certain processes to
collect proper information for reporting purposes under the
CSRD, is closely related to identifying adverse impacts as
meant in the CSDDD. The CSRD will also cover the last step
of the due diligence process under the CSDDD, which is the
reporting stage. Lastly, the CSDDD mandates that companies
develop a business model and strategy that aligns with the
transition to a sustainable economy and the limiting of global
warming to 1.5 degrees Celsius, as outlined in the Paris
Agreement,*’ on which companies under the CSRD are also
required to report. The European Commission writes: “Thus,
this Directive will lead to companies' reporting being more
complete and effective. Therefore, complementarity will in-
crease effectiveness of both measures and drive corporate
bebavioural change for those companies.”

On 14 December 2023, the European Parliament and the
Council of the European Union have reached a political
agreement on the CSDDD.*? This political agreement has yet
to be formally adopted by the Furopean Parliament and the
Council of the European Union and is currently facing head-
winds due to reservations of certain member states. At the
date this text was written, formal voting by the European
Parltament was set to take place on 15 March 2024. Devel-
opments with respect to the CSDDD may have occurred in
the meantime.

lil. Corporate Sustainability Reporting Directive

1. Introduction

The European Commission published the proposal for the
CSRD on 21 April 2021, which entered into force on $
January 2023 as the official successor to the NFRD. Al-
though the CSRD has already entered into force, European

law prescribes that the content of a directive must be trans-
posed in national law of the EU member states. This imple-
mentation has to happen by 6 July 2024.

2. Formal Scope and Time of Application

The moment a company needs to comply with the CSRD is
determined by its size. The sizing criteria are included in the
Accounting Directive,*® which directive is amended through
the CSRD. Recently, the sizing criteria have separately been
amended through a delegated directive that was published on
21 December 2023,* to correct for inflation since the entry
into force of the Accounting Directive. EU member states
have until 24 December 2024 to implement these changes
into their national laws. Once implemented, companies have
to apply these new criteria with respect to financial years
starting from 1 January 2024, The delegated directive also
gives member states the option to allow companies to apply
the new criteria for the financial year beginning on or after 1
January 2023. In the below overview, the new sizing criteria
are already included.

The timing of the application of the CSRD essentially pro-
ceeds in three stages:

(i) Reporting in 2025 (over financial year 2024): all compa-
nies or parent companies that were already subject to the
NFRD.

These are: (i) large companies which are public-interest enti-
ties having on their balance sheet dates on average 500 or
more employees during the financial year, or (ii) public-inter-
est entities which are parent undertakings of a large group
having, on a consolidated basis, on their balance sheet dates
on average 500 or more employees during the financial year.
Several definitions from the Accounting Directive are used to
determine this scope:*

a. ‘large companies’ are companies that exceed two of the
three following criteria on a stand-alone basis: (i) a net turn-
over of EUR 50,000,000, (ii) a balance sheet total of EUR
25,000,000 and (iii) an average number of employees of 250.

b. ‘public-interest entities’ are: (i) EU companies that are
listed on a regulated market in the EU, (ii) certain credit
institutions, (iii) certain insurance companies and (iv) compa-

37 Inrespect of this whole paragraph, see: EC Summary Report Consulta-
tion NFRD 2020, pp.3-4; and EC Fitness Check NFRD 2021, pp. 57-
61.

38  European Commission, Proposal for a directive of the European Parlia-
ment and of the Council on Corporate Sustainability Due Diligence
and amending Directive (EU) 2019/1937 of 23 February 2022, COM
(2022) 71 final.

39  For an overview of the corporate sustainability reporting and corporate
sustainability due diligence developments within The Netherlands and
the EU, and the correlation between the CSRD and CSDDD (in Dutch),
see Yent] Coenradie, Duurzaamheidsrapportage en gepaste zorgvuldig-
heid; practice what you preach (deel 1), Tijdschrift voor ven-
nootschapsrecht, rechtspersonenrecht en ondernemingsbestuur, Vo-
lume 3 2023, p. 57.

40 United Nations, United Nations Framework Convention on Climate
Change's Paris Agreement 2015, https://unfccc.int/process-and-meet
ings/the-paris-agreement. The Paris Agreement is an important legally
binding international treaty on climate change, which was adopted by
196 nations at the United Nations Climate Change Conference
(COP21) in Paris, France, on 12 December 2015.

41 TFor this full Alinea, see CSDDD proposal, pp. 4-5.

42 European Commussion, Commission welcomes political agreement on
rules enforcing human rights and environmental sustainability in glo-
bal supply chains (14 December 2023), htepsi//ec.curopa.cu/commis
sion/presscorner/detail/fenfip_23 6599,

43 Directive 2013/34/EU, OJEU 2013, L. 182,

44 Commission delegated directive (EU) 2023/2775 of 17 October 2023,
OJEU L 21 December 2023.

45 Article 3 paragraph 4, article 2 paragraph 1 and article 3 paragraph 7
of the Accounting Directive.
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nies designated as public-interest entities by an EU member
state.

c. ‘large groups’ are groups consisting of parent companies
and subsidiary company/companies that are to be included in
a consolidation and which, on a consolidated basis, meet the
criteria for a ‘large company’.

(ii) Reporting in 2026 (over financial year 2025): all large
companies and large groups as defined in the Accounting
Directive (see above);

(iii) Reporting in 2027 (over financial year 2026): all (i) small
and medium-sized companies (not micro companies) as de-
fined in the Accounting Directive, which are listed on a
regulated market in the EU,* (ii) small and non-complex
institutions as meant in point 145 of article 4 paragraph 1 of
the Capital Requirements Regulation,*” provided that they
are (a) large companies or large groups, or (b) small and
medium-sized companies which are listed on a regulated
market, and (iii) captive insurance undertakings as meant in
point 2 of article 13 and captive reinsurance undertaking as
meant in point 5 of article 13, both of the Solvency II Direc-
tive,* provided that they are (a) large companies or large
groups, or (b} small and medium-sized companies which are
listed on a regulated market.
a. ‘medium-sized companies’ are companies that do not
exceed two of the three criteria for large companies and
are not small companies.

b. ‘small companies’ are companies that do not exceed two
of the three following criteria: (i) a net turnover of EUR
5,000,000, (ii) a balance sheet total of EUR 10,000,000
and (iii) an avérage number of employees of S0 and are
not micro companies.

c.  ‘micro companies’ are companies that do not exceed two
of the three following criteria: (i) a net turnover of EUR
900,000, (ii) a balance sheet total of EUR 450,000 and
(iii) an average number of employees of 10.

3. Material Scope of the Sustainability Report

The scope of the information that must be included in the
report under the CSRD has been significantly expanded in
comparison to the NFRD. We wish to mention two signifi-
cant changes.

The first relevant change to be mentioned is found in new
Article 19a (for individual companies) and Article 29a (for
large groups) of the Accounting Directive.*” This section
requires reporting to be based on a materiality assessment. In
the materiality assessment, the company or group has to
identify all matters with material impacts, risks and opportu-
nities across ESG topics within their own operations and
their value chain. Non-material matters may be justifiably
excluded.* Companies need to focus on sustainability mat-
ters relevant for their operations and stakeholders. This ma-
teriality assessment is conducted from two perspectives. On
the one hand, the reporting company should determine the
impact of sustainability risks and opportunities on the com-
pany or group, otherwise known as the ‘outside-in’ perspec-
tive. This perspective often relates to financial impact on the
company or group and is therefore also referred to as ‘finan-
cial materiality’. On the other hand, the management report
should include information necessary to understand the com-
pany's or group’s impact on sustainability issues. This second
aspect is also referred to as the ‘inside-out’ perspective or
‘impact materiality’.’! Keeping these two perspectives in
mind, a company or group should include the most material
ESG topics in its sustainability reporting.

The second relevant change amends the concept of 'non-

financial' information as used under the NFRD and replaces

it with the concept of ‘sustainability’ information. An exten-
sive definition of the term ‘information’ which must be re-
ported is introduced pursuant to paragraph 2 of Article 19a

and of Article 29 a of the Accounting Directive, resulting in a

detailed European sustainability reporting standard of what

information should be included in the sustainability report.

The information requirements are defined based on open

standards regarding the company’s or group’s sustainability

policy, including, amongst other:

(i) a brief description of the company’s business model and
strategy, including (a) the resilience to sustainability mat-
ters, (b) opportunities related to sustainability matters
and (c) the plans of the company to ensure limiting
global warming to 1.5 degrees Celsius in line with,
amongst other, the Paris Agreement;

(ii) a description of the role of the management board and
supervisory board with respect to sustainability issues;

(iii) a description of the company’s/group’s sustainability pol-
icy;

(iv) a description of the due diligence process implemented
by the company or group with regard to sustainability
matters and of the principal actual or potential adverse
impacts connected with the company’s or group's own
operations and its value chain, including the actions
taken to prevent, mitigate or bring to an end such ad-
verse impacts; and

(v) a description of the principal risks related to sustainabil-
ity matters and the dependencies on those matters.

In accordance with paragraph IV of Article 19a and para-
graph 5 of Article 29 a of the Accounting Directive, the topics
to be reported on have been further specified in the ESRS,
which are discussed in paragraph 4 below.

Similar to the annual (consolidated) accounts of a company
or group, the sustainability report should be published ac-
companied by an assurance opinion from an auditor. The
CSRD prescribes a progressive approach to enhancing the
level of the assurance required for sustainability information
from limited assurance engagements at the beginning grow-
ing towards reasonable assurance engagements. This to allow
for the progressive development of the assurance market for
sustainability information, and of undertakings’ reporting
practices.*?

4. There Is More, the 40a-Report

From 2029 onwards (reporting over financial year 2028), in
accordance with new Article 40a of the Accounting Direc-
tive, subsidiaries or branches in the EU that meet certain
thresholds (see below) whose ultimate parent company is a
company governed by non-EU law (“non-EU parent”), have
to publish a sustainability report on the group level of such
non-EU parent (“40a-report”). In the 40a-report, the impacts
of sustainability matters should be included for all EU and
non-EU subsidiaries and/or branches of the non-EU parent.
This 40a-report is separate from and in addition to the sus-

46 Article 3 paragraph 1, 2 and 3 of the Accounting Directive.

47 Regulation (EU) 575/2013, OJEU 2013, L 176 (CRR I) and Regula-
tion (EU) 2019/876, OJEU 2019, L 150 (CRR II).

48 Directive 2009/138/EC, OJEU 2009, L 335.

49 Article 1 paragraph 4 of the CSRD (amending article 192 of the
Accounting Directive).

50 For more on the relevance of a materiality assessment, see: Commission
Delegated Regulation (EU) 2023/2772 of 31 July 2023, OJEU L 21
December 2023, pp. 5 and 8-9 (Annex I, ESRS 1).

51 CSRD, recital 29.

52 CSRD, recital 60.
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tainability report described in paragraph IIL.3 above. The

following thresholds are in place for EU subsidiaries and EU

branches which need to publish the 40a-report:*3

a. Regarding subsidiaries: a 40a-report is only required
when the EU subsidiary of that non-EU parent is either:
(i) a large company or large group; or (i) a small or
medium-sized company (except micro companies) that is
listed on a regulated market within the EU.

b. Regarding branches: a 40a-report is only required where:
(i) the non-EU parent does not have a subsidiary as
mentioned in the previous sentence and (ii) the EU
branch generated a net turnover of more than EUR
40,000,000 in the preceding financial year.

c.  Regarding both subsidiaries and branches: a 40a-report
is only required if the non-EU parent, at its group level
or, if not applicable, the individual level, generated in the
EU a net turnover of more than EUR 150,000,000 for
cach of the last two consecutive financial years.

The 40a-report should be drawn up at the group level of the
non-EU parent and published by the EU subsidiary or EU
branch. The content of the 40a-report follows a slightly light-
er regime than the sustainability report described in para-
graph II1.3 above. The 40a-report does not have to cover the
items under (i){a), (i}(b) and (v) of paragraph II.3 above and
does not have a double materiality perspective. It only fo-
cuses on the 'inside-out' perspective. The 40a-report should
be published accompanied by an assurance opinion expressed
by an auditor of the sustainability reporting.>

The EU subsidiary or EU branch is dependent on its non-EU
parent for the content of the 40a-report and the assurance
opinion. In the event the EU subsidiary or EU branch has,
applying best efforts, requested all required information for
the 40a-report and the assurance opinion from its non-EU
parent company, but not all this information was provided, it
should draw up and publish the 40a-report itself containing
the information that is in its possession (if any) and issue a
statement indicating that the non-EU parent did not make all
the necessary information or assurance opinion available.*’

It is noted that an EU subsidiary of a non-EU parent that falls
within the scope of the CSRD should publish two reports:
one at its own (group) level (the sustainability report de-
scribed in paragraph 1IL.3 above), and one at its non-EU
parent's group level (the 40a-report).’® There is a possibility
to avoid this if the non-EU parent reports on sustainability
matters in line with the standards of the CSRD and ESRS or
equivalent standards.’” In that case, the EU subsidiary (and
its subsidiaries, if applicable) is exempted’® from reporting
on sustainability matters itself.

IV. European Sustainability Reporting Standards

The ESRS have been developed by the European Financial
Reporting Advisory Group (“EFRAG™), which is an organi-
zation that advises the European Commission and aims to
develop and promote European views in the field of corpo-
rate reporting. In general, the ESRS can be divided into four
categories, stated below. The ESRS consist of twelve sub-sets
of reporting standards and each of these sub-sets cover a
specific topic:

(i) ESRS 1 and 2: The general requirements (ESRS-1) and
general disclosures (ESRS-2);

(ii) ESRS E (for ‘Environment’): The topical requirements
relating to climate change (ESRS-E1), pollution (ESRS-
E2), water and marine resources (ESRS-E3), biodiversity
and ecosystems (ESRS-E4) and resources and circular
economy (ESRS-ES);

(iii) ESRS S (for ‘Social’): The social requirements relating to
the own workforce (ESRS-S1), workers in the value
chain (ESRS-S2), affected communities (ESRS-S3) and
customers and end-users (ESRS-54);

(iv) ESRS G (for ‘Governance’): The governance require-
ments relating to business conduct (ESRS-G1).

On 31 July 2023, the first set of ESRS have been adopted by
the European Commission by means of a delegated regula-
tion,* as a result of which these standards will be mandatory
for companies reporting under the CSRD from 1 January

2024 onwards. The general rule is that all disclosures would

be subject to the materiality assessment described under para-

graph 1I1.3. This does not apply to the disclosure require-
ments and data points in the ESRS-2 (General disclosures),
which are all mandatory. The ESRS furthermore specify that:

— If a company concludes that ESRS-E1 is not a material
topic and that therefore it does not report in accordance
with that standard, it shall disclose a detailed explanation
of the conclusions of its materiality assessment with re-
gard to ESRS-E1. This provision is included in recognition
of the widespread and systemic effects of climate change
on the economy as a whole;

- If a company concludes that a datapoint deriving from the
Sustainable Finance Disclosure Regulation, the Bench-
mark Regulation or (certain disclosures of) the Capital
Requirements Regulation is not material, it shall explicitly
state that the datapoint in question is “not material”.
These provisions aim to facilitate the compliance of finan-
cial market participants, benchmark administrators and
financial institutions with their own disclosure obligations
under the respective regulations mentioned in the previous
sentence.®

In addition to the sustainability matters covered in the ESRS,
a company will need to identify company-specific sustainabil-
ity matters that are not covered in the ESRS, because it is
noted that the ESRS may not be all-encompassing. The com-
pany should include those sustainability matters in its materi-
ality assessment as well. Moreover, the European Commis-
sion is currently developing sector-specific ESRS standards,
which should also be taken into account in the future.

Furthermore, the EFRAG and the European Commission

have provided for several phase-ins, which aim to help (in

particular small) companies that will have to prepare their

sustainability report for the first time, to apply to the stan-

dards effectively, among others:

- All companies may omit metrics on their value chains for
a period of three years. In addition, there would be phase-

53 Article 1 paragraph 14 CSRD (introducing article 40a Accounting
Directive).

54 Article 1 paragraph 14 CSRD (introducing article 40a Accounting
Directive, see paragraph 3).

55 Article 40a paragraph 2 of the Accounting Directive (article 1 para-
graph 14 of the CSRD).

56 EU branches do not have an individual obligation to report on sustain-
ability mactters for their own activities.

57 The European Commission should deem standards as ‘equivalent' to
the ESRS following a certain procedure. We are not aware of any
implementing acts issued by the Furopean Commission stating the
cquivalence of any (U. S. law) sustainability reporting standards to the
ESRS.

58 Arricle 19a paragraph 9 and 29a paragraph 8 Accounting Directive
(article 1 paragraph 4 and 7 CSRD). This exemption, however, is
subject to certain criteria about what must be included into the sustain-
ability report to make use of the exemption. Please refer to the para-
graphs of the Accounting Directive mentioned in the previous sentence.

59 Commission Delegated Regulation (EU) 2023/2772 of 31 July 2023,
OJEU L. 21 December 2023,

60 Explanatory Memorandum to the Commission Delegated Regulation
(EU) 202372772 of 31 July 2023, C{2023) 5303 final, p. 6.
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ins of between one and three years for certain information
on the following issues: the financial effects on the under-
taking arising from climate, breakdown of employees by
gender, collective bargaining coverage, adequate wages,
social protection, and training and skills development;

- Companies or groups with less than 750 employees®! may
omit scope 3 greenhouse gas emissions data as set out in
ESRS-E1 and the disclosure requirements set out in ESRS-
S$1 in the first year that they apply the standards;

- Companies or groups with less than 750 employees may
omit disclosure requirements set out in ESRS-E4 and
ESRS-S, except ESRS-S1, in the first two years that they
apply the standards;

- All companies may omit the disclosure requirements set
out in ESRS-E, except ESRS-E1 in the first year that they
apply the standards;

- All companies may omit data points set out in ESRS-S1 in
relation to social protection, persons with disabilities,
work-related ill-health and work-life balance in the first
year that they apply the standards.®2

V. Implications of the CSRD for U. S.-Based Companies

The CSRD is aimed at driving (sustainable) change in the
business behavior of companies and groups that operate
within the EU, regardless of where these companies or groups
are based. That’s why, even though the CSRD and ESRS are
EU law instruments, the impact for U.S.-based companies
can be significant.

First, when a U.S. company is a subsidiary of an EU com-
pany that falls within the scope of the CSRD, it is to be
expected that the U.S. subsidiary's EU parent will request
information to comply with its obligations under the CSRD.
This might mean that certain data should be collected by the
U.S. subsidiary that the U.S. subsidiary did not collect be-
fore, meaning U.S. subsidiaries will also have to review their
own business models and (operational) activities in relation
to sustainability matters. Moreover, if the EU parent is un-
happy with the sustainability level of the U.S. subsidiary and
it feels that it does not align with the sustainability goals the
EU company wishes to present to its stakeholders, this might
result in the EU parent requiring its U. S. subsidiary to make
impactful changes to its business and operations.

Second, when a U. S. company has an EU company or group
of companies in its international group that falls within the
scope of the CSRD, such EU subsidiary or group will have to
prepare an extensive sustainability report on ESG topics and
will have to implement policies and strategies with sustain-
ability goals. It should be taken into account that if from a

financial reporting perspective, the EU company or group is
exempt from publishing its financial report because its finan-
cial information is included in the consolidated financial
report of the U.S. parent, it does not mean that the EU
company or group is also exempt from the sustainability
report. Only if the U.S. parent reports on sustainability
matters in line with the standards of the CSRD and ESRS or
equivalent standards, an exemption can apply.

Third, there is the 40a-report (see paragraph II1.4). The 40a-
report is to be prepared on the group level of the U. S. parent
company. Especially for international groups spread across
the globe, it could be a challenge to gain the required insights
on sustainability matters of the whole group, especially be-
cause the 40a-report needs to be audited.

Lastly, even when a U. S. company does not have an in-scope
EU subsidiary or EU branch in its group and it is also not a
subsidiary of an in-scope EU company or group, it may still
encounter the consequences of the CSRD. In-scope EU com-
panies have to include sustainability information about their
value chain in their sustainability report. If a U.S. company
does material business with an in-scope EU company, likely
the U.S. company will be considered part of the value chain
of the EU company. In this situation, this could mean that
the U.S. company has to collect information and acquire
insights in its own activities relating to sustainability matters
as requested by the EU company and prepare such informa-
tion to be shared with its EU business partner.

VI. Conclusion

Even though sustainability reporting requirements are not
new in the EU, the CSRD will impose many new obligations
and will affect a great number of companies, both EU and
non-EU based. These new sustainability reporting rules are
complex and extensive. Therefore, we recommend U. S. com-
panies to timely review their organizational chart and opera-
tions to determine if they could become subject to sustain-
ability reporting requirements of the CSRD. If so, U.S. com-
panies will need to understand what reporting requirements
will apply to which of its group entities and should be pre-
pared to receive information requests regarding their own
operations from their EU based parent companies and busi-
ness relationships. [ ]

61 This exception applies to companies or groups that had an average
number of not more than 750 employees during the financial year on a
consolidated basis where applicable.

62 Explanatory Memorandum to the Commission Delegated Regulation
(EU) 202372772 of 31 July 2023, C(2023) 5303 final, p. 4.
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The New Kid on the Block in Collective Redress?

I. Collective Action Exposure: Focus on Europe

Extensive pre-trial discovery, civil jury trials and spectacu-
larly high damages awards: Anecdotal evidence of the U.S. as
a plaintiff-friendly jurisdiction is so abundant that it has
become conventional wisdom that U.S. courts draw in an
ever-increasing number of foreign forum-shoppers. Recent
empirical research, however, suggests that litigants on both

sides of the Atlantic could suffer from a potentially risky
misconception about their litigation exposure.

*  Prof. Dr. Patrick Schroeder is a Partner and Kristina Weiler is a Princi-
pal Associate in the Dispute Resolution practice group of Freshfields
Bruckhaus Deringer, Hamburg. The authors would like to thank
Dr. Kilian Gramsch, Tamar Samushia and Richard Hess for their valu-
able contributions to the research for this article.




