FOREIGN SUBSIDIES REGULATION

5.The FSR: effective tool for
fair competition in public
procurement procedures or a
paper tiger?

The Foreign Subsidies Regulation (FSR) aims at preventing distortions of competition for large volume
procurement projects caused by foreign subsidies directly or indirectly facilitating unduly advantageous
tenders. It provides for new exclusive tools which empower the Commission to review notified financial
contributions in relation to procurement procedures organised in the Member States. The Commission
can intervene in these procedures by requiring redressive measures or commitments from tenderers, or
ultimately by prohibiting the award of the contract. Despite the objective of levelling the playing field for
European tenderers, in practice these new tools may cause a significant burden for both tenderers and
contracting authorities. They can also cause substantial delays in the award of the contract and thus the

delivery of governmental projects.

As part of a broader package of initiatives intended to level
the playing field between EU operators and their competi-
tors from third countries,' the FSR? aims to close the regula-
tory gap regarding foreign subsidies impacting competition
on the internal market.® Before its entry into force, competi-
tion distortions caused by ‘subsidised’ tenders could only be
addressed on the basis of the EU public procurement rules*

1 Other measures are amongst others the Carbon Border Adjustment
Mechanism (Regulation (EU) 2023/956), the amended proposal for an
International Procurement Instrument (COM/2016/034 final) and FDI
Screening Regulation (Regulation (EU) 2019/452).

2 Regulation (EU) 2022/2560 of the European Parliament and of the
Council of 14 December 2022 on foreign subsidies distorting the internal
market.

3 Traditional trade defense instruments, such as Regulation (EU) 2016/1037
of the European Parliament and of the Council of 8 June 2016 on
protection against subsidised imports from countries not members of
the European Union and the anti-dumping regulation, have only tackled
competition distortions caused by subsidised traded goods.

4 Directive (EU) 2014/23 of the European Parliament and of the Council
of 26 February 2014 on the award of concession contracts (OJ L 94,
28.3.2014, p. 1); Directive (EU) 2014/24 of the European Parliament and
of the Council of 26 February 2014 on public procurement and repealing
Directive (EC) 2004/18 (OJ L 94, 28.3.2014, p. 65); Directive (EU) 2014/25
of the European Parliament and of the Council of 26 February 2014 on
procurement by entities operating in the water, energy, transport and
postal services sectors and repealing Directive (EC) 2004/17 (OJ L94,
28.3.2014, p. 243); Directive (EC) 2009/81 of the European Parliament and
of the Council of 13 July 2009 on the coordination of procedures for the
award of certain works contracts, supply contracts and service contracts
by contracting authorities or entities in the fields of defence and security,
and amending Directives (EC) 2004/17 and (EC) 2004/18 (OJ L 216,
20.8.2009, p. 76).
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which empower contracting authorities to exclude offers
containing abnormally low prices. However, under these
rules, contracting authorities were not in all cases obliged
or able to exclude such tenders.’ The FSR closes this gap by
introducing far-reaching ex ante review powers, allowing
the European Commission (Commission) to directly inter-
vene in public procurement procedures initiated by contrac-
ting authorities or entities in the Member States. Although
the new tools introduced by the FSR reinforce the fair
competition objective that underlies the public procurement
directives, they imply a significant burden for both contrac-
ting authorities and tenderers when preparing and desig-
ning the procurement process respectively their tenders.

This contribution builds on the general introduction of
the FSR in this edition and discusses for both contracting
authorities and tenderers the impact of the new tools: the
obligation to notify or declare the financial contributions
received from third countries in the three years before
the submission of the tender (section 2) and the practical
consequences of the ex-ante review by the Commission and
its powers in that regard (section 3). We conclude with final
remarks on the balance between the regulatory burden and
the expected effects on the level playing field on the inter-
nal market (section 4).

5  See the Commission’s White Paper on levelling the playing field as
regards foreign subsidies, COM(2020)253/final, p. 11.
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a. General introduction obligation to submit a notification
or a declaration

In order to enable the Commission to assess foreign
contributions, Art. 28 of the FSR introduces a notifica-
tion obligation in case two thresholds are both met: (i) the
estimated value of the public procurement amounts to
EUR 250 million or more, and (ii) the foreign financial
contributions received in the three years before the submis-
sion of the tender amount to at least EUR 4 million per
third country. For the latter threshold, not only foreign
financial contributions received by the tenderer have to be
taken into account, but also the ones granted to the under-
taking it belongs to: its subsidiaries without commercial
autonomy, its holding companies, and where relevant its
main subcontractors and suppliers.® In case of a procure-
ment procedure in which the contract is divided into lots,
an additional threshold applies regarding the value of the
project: the lot or the aggregate value of all the lots for
which the tender is submitted must be equal or greater than
EUR 125 million.”

If all thresholds are met, a detailed notification form must
be submitted together with the tender.® If however the
financial contribution per third country remains below
this threshold, a declaration is required which contains
less detailed information on the financial contributions
received (if any).” The practical consequences for contrac-
ting authorities and tenders will be discussed in sections 2.b
and 2.c.

b. Practical consequences for contracting authorities
Contracting authorities will be obliged to ensure the
submission of the notifications and declarations by tende-
rers and to forward them to the Commission.!® The prac-
tical consequences of this notification obligation should
not be underestimated, as it places an extra workload on
contracting authorities when preparing and designing large
volume procurement projects, such as large infrastructural
projects or significant orders for the supply of military vehi-
cles or airplanes, which are already complex anyway.!!

Art. 28(1) under b FSR.
Art. 28(2) FSR.
See the Form FS-PP included in Annex Il to Commission Implementing
Regulation (EU) 2023/1441 of 10 July 2023 on detailed arrangements for
the conduct of proceedings by the Commission pursuant to Regulation
(EU) 2022/2560 of the European Parliament and of the Council on foreign
subsidies distorting the internal market (FSR Implementing Regulation).

9  Art.29(1) FSR. The declaration exists in the parts 1, 2, 7 and 8 of the notifi-
cation form referred to in footnote 5.

10 Art.29(2) and (7) FSR.

11 Andreas Haak and Barbara Thiemann, ‘Fostering Tech Sovereignty with a
Level Playing Field on State Aid and Foreign Subsidies, European State Aid
Law Review 2022/1, p. 30.
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Ensuring the timely submission of a correct and complete
notification or a declaration by each tenderer, not only
prevents delays of the procurement procedure, but also
reduces the risk that tenders will be considered irregu-
lar and will have to be rejected.’> Given the often limited
number of tenderers in large volume procurement procedu-
res, the obligation to reject a tender could lead to a failure
of the procurement procedure due to the absence of compe-
tition between the tenders. In such case, the contracting
authority would have to redo the procurement procedure,
which could involve substantial expenses and delays of the
delivery of the governmental project.

The contracting authorities’ obligation to inform the
Commission of any suspicion of foreign subsidies, in case
a declaration was submitted, coincides with and partly
replaces their duty under the public procurement rules to
examine whether tenders contain abnormally low prices.'
In case the suspicion regarding the price included in the
tender is solely based on the possible presence of a foreign
subsidy, the contracting authority may no longer exclude
such tender.'* The assessment whether the tender is unduly
advantageous resorts to the Commission’s exclusive compe-
tence in such case. Contracting authorities are therefore
not able to circumvent delays caused by the Commission’s
review by simply excluding the tenders being reviewed on
the basis that they are abnormally low. It is likely that it
will equally be impermissible for contracting authorities
to design a procurement procedure in such a way that its
estimated value remains below the notification threshold of
the FSR. In the same way that the public procurement rules
prohibit splitting a contract or a work for the sole purpose
of keeping the value thereof artificially low in order to stay
below the procurement thresholds.'> Moreover, the interest
in doing so seems limited, since the Commission may also

12 Art.29(3) and (4) FSR. Pursuant to Art. 18(1)(b) FSR, the Commission may
revoke its decision where it was based on incomplete, incorrect or mislea-
ding information.

13 Art. 69 of Directive (EU) 2014/24. See Art. 29(7) FSR which states:’(...)
Without prejudice to the powers of contracting authorities or contracting
entities, laid down in Directives 2014/24/EU and 2014/25/EU, to examine
whether a tender is abnormally low, the contracting authority or contracting
entity shall not perform an assessment of whether a tender is abnormally low
where such an assessment would be initiated on the suspicions indicating a
possible presence of foreign subsidies alone. (...).

14 Art.29(7) FSR.

15 Art. 5(3) of Directive (EU) 2014/24.
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request a notification in case the notification threshold is
not met.!®

c. Practical consequences for tenderers

The practical consequences of the notification obligation
are particularly burdensome for companies belonging to a
global group with activities in multiple third countries and
for portfolio companies of investment funds which operate
worldwide. Contrary to the EU State aid rules that only
require a notification of measures that fulfil the cumulative
conditions of the definition of State aid,'” the FSR notifica-
tion obligation and declaration obligation concern finan-
cial contributions by third countries irrespective of whether
these confer a selective benefit to the beneficiary. As a
consequence of the broad definition of a financial contri-
bution, companies have to assess many foreign funds and
contracts with third States or State-owned companies, such
as contracts with State-owned energy suppliers. The defini-
tion is broader than the definition of economic advantage
under the EU State aid rules. It covers not only the transfer
of funds by third States, such as capital injections, grants or
loans, and the foregoing of revenue that is otherwise due,
such as tax exemptions, but also the provision of goods or
services or the purchase of goods or services.'® A second
difference with the State aid rules is that the notification
obligation lies with the tenderers, that may not possess the
required information on the aid measures; the third coun-
try granting the subsidy may possess the required infor-
mation. Consequently, tenderers may depend on the third
countries concerned to obtain the information necessary
for the notification, such as whether the measures underly-
ing the financial contribution is selective, whether it corres-
ponds to market terms, whether it is liable of distorting the
competition in the procurement procedure and whether it
aligns with EU public policy objectives.

Although the information on the individual foreign finan-
cial contributions that must be stated in the notifica-
tion is limited to foreign financial contributions equal to
or in excess of EUR 1 million in the three years prior to
the notification® that fall into any of the most distorting

16 Art.29(8) FSR.

17 On the basis of Art. 107(1) TFEU a measure qualifies as State aid if it
(i) confers an economic advantage to one or more undertakings, (ii) is fi-
nanced with State resources and attributable to the State, (iii) potentially
distorts competition, and (v) potentially affects trade between Member
States.

18 Art.3(2) FSR.

19 Inline with Art. 4(3) of Regulation (EU) 2022/2560, foreign financial
contributions of which the total amount per third country is lower than
the amount of de-minimis aid. This provision still refers to Art. 3(2), first
subparagraph, of Commission Regulation (EU) No 1407/2013(16) that
sets the de-minimis threshold at EUR 200,000. However, this regulation
is repealed and replaced with Commission Regulation (EU) 2023/2831 of
13 December 2023 on the application of Articles 107 and 108 of the Tre-
aty on the Functioning of the European Union to de-minimis aid which
increases this threshold to EUR 300,000 over the consecutive period of
three years.

MEDEDINGINGSRECHT IN DE PRAKTIJK

categories,?’ both the notification form and the declaration
require tenderers to state the total foreign financial contri-
bution per third country.?' In the context of a review of the
notification, the Commission can also request information
on other foreign financial contributions, which request is
likely to come with relatively short timelines.?> Moreover,
the Commission can request for the notification in case the
notification threshold is not met or initiate an ex ante inves-
tigation.?

Tenderers will have to assess the feasibility of determining
on an ad hoc basis whether the notification threshold is
met at the moment of the submission of a tender. If they are
active in various third countries, this seems not feasible. In
such case, they will have to monitor and record all foreign
financial contributions on a permanent basis to be able
to comply with their obligations. Such permanent moni-
toring of all foreign financial contributions — or at least the
contributions of EUR 1 million or more — seems advisable
anyhow, taking into account the detailed information that
must be provided and the complexity of the assessment of
direct and indirect foreign financial contributions, which
can take any form, i.e. a loan, tax exemptions or even the
provision of goods or services or the purchase of goods or
services. Moreover, a permanent monitoring system avoids
delays and the risk of exclusion due to a failure to complete
missing information within the tight time frame (i.e., ten

20 Art.5(1) FSR lists the following categories of foreign subsidies that most
likely do distort the internal market: (a) a foreign subsidy granted to
an ailing undertaking; (b) a foreign subsidy in the form of an unlimited
guarantee for the debts or liabilities of the undertaking; (c) an export
financing measure that is not in line with the OECD Arrangement on of-
ficially supported export credits; (d) a foreign subsidy directly facilitating
a concentration; (e) a foreign subsidy enabling an undertaking to submit
an unduly advantageous tender on the basis of which the undertaking
could be awarded the relevant contract.

21 SeeTable 1 and 2 of Section 8 of the notification form laid down in An-
nex Il to the FSR Implementing Regulation. See also section 7.3. of the
FSR Implementing Regulation that states that non-notifiable foreign
financial contributions, which are of a value below EUR 1 million but
above the value of de-minimis aid can be declared as aggregate without
indicating their values. When requested by the Commission, such foreign
financial contributions must be reported individually.

22 Art. 28(5) of the FSR empowers the Commission to request for a notifica-
tion in tenders below this threshold before the award of the contract. This
competence is without prejudice to the Commission’s power to start an
ex officio investigation.

23 See Art.29(8) FSR.
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days maximum).?* In addition, such a system reduces the
risk of significant fines that tenderers face for intentionally
or negligently providing incorrect or misleading informati-
on.? Finally, the oversight of the cumulative foreign finan-
cial contributions allows tenderers to better assess their
chances in the procurement procedure and to strategically
choose the main subcontractors and suppliers whose finan-
cial contributions have to be included in the notification or
declaration (see also section 3.c below).

a. General introduction on the Commission’s ex ante review
and enforcement powers

The Commission’s review is divided in two phases: the
preliminary review stage and the in-depth investigation.
Prior to these formal stages, companies are encouraged to
engage in pre-notification discussions with the Commis-
sion before submitting their notification with their tender.
Such pre-notification is not mandatory, but can be useful
to determine the precise amount of information required
in a notification, to ensure that the notification is complete
and to obtain waiver from the obligation to submit certain
information required by the form.?¢ The preliminary review
stage starts on the day of the receipt of a complete notifi-
cation by the Commission and may not exceed 30 working
days.?” Within this time limit the Commission must decide
whether it initiates an in-depth investigation or whether
it has no objections against the financial contributions
notified to it.2® If the Commission concludes that the noti-
fication is incomplete, it declares the tender irregular and
requests the contracting authority to reject the tender or, in
case of a multi-stage procedure, reject the request to parti-
cipate.?” The second stage starts on the day of the Com-
mission decision to initiate an in-depth investigation and
may not exceed 130 working days after the receipt of the
complete notification by the Commission.

During its assessment in both phases the Commission may
request all necessary information from the tenderers, other
companies and third countries.*® In case of a lack of coope-
ration, or incorrect, incomplete or misleading information,
the Commission can impose penalty payments or fines of
up to 1% of the economic operator’s turnover in the prece-
ding year. The maximum fine for the failure to notify or
circumventing the notification requirements or attempts

24 Art.29(3) FSR.

25 Art.33(2) FSR. A fine of up to 1% of the aggregate turnover in the prece-
ding year may be imposed by the Commission.

26 See Annex ll, par. 6 to the FSR Implementing Regulation.

27 Art. 30(2) FSR provides for a time limit of 20 working days after the receipt
of a complete notification, which period may be extended by 10 working
days.

28 Seealso Art. 10 (3) and (4) FSR.

29 Art.29(4) FSR.

30 Art.13FSR.
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thereto is 10% of the said turnover.?! In the context of its
investigation, the Commission may conduct interviews
by consent®? and inspections,* while it may also conduct
inspections both within and outside the EU. The latter
inspections are only possible if the government of the third
country in question raises no objections. In the absence of
cooperation by the third country, the Commission could
prohibit the award to the economic operator concerned.**

b. Consequences for contracting authorities

The FSR obliges contracting authorities to reconsider their
‘timelines’ for the implementation of their procurement
procedures for large volume contracts. The standstill obli-
gation during the Commission’s preliminary assessment
or in-depth inquiry, prevents a contracting authority from
awarding the contract to a tenderer that is under review, but
it does in principle not prevent the contracting authority
from continuing with all other steps of their procurement
procedure, like the selection of tenderers in a multi-stage
procurement procedure and the assessment of received
requests to participate and tenders.’ In any event, it may
delay the public procurement procedure significantly if the
Commission’s final decision is not forthcoming. Although
the standstill obligation effectively applies to the contrac-
ting authority, no fines can be imposed on the contracting
authority if it awards the contract in violation of this obli-
gation. However, the risk of annulment of the award seems
sufficient to withhold contracting authorities from such
violation.

Apart from delays, contracting authorities will also have
to consider the possible drawbacks of the fact that it might
have to award the contract to the second best tenderer in
case the Commission prohibits the award of the contract to
the economically most advantageous tender.*®

Anticipating delays due to the Commission’s review,
contracting authorities are likely to publish their large
volume procurements even earlier. This may negatively
impact the prices included in the tenders, due to the fact
that tenderers will have to anticipate future develop-
ments for a longer term, such as possible price increases.
It might also lead to longer required validity periods for
submitted tenders, as contracting authorities will want to
prevent these to lapse while the Commission carries out

31 Art.33(3) FSR.

32 Art.13(7) FSR.

33 Art.14and 15 FSR.

34 Art.16(1) jo.31(2) FSR.
35 Art.32(1) FSR.

36 Art.32(4) FSR.
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its review. Contracting authorities also run the risk that
their procurements will attract fewer tenderers, since the
latter will most likely only participate if it is estimated that
their tenders have a reasonable chance and the financial
contributions received will not eliminate their tenders or
require far-reaching commitments. Considering the often-
limited number of tenderers to large volume procurements,
contracting authorities face an increased risk of failure of
the procurement procedure due to the lack of sufficient
suitable tenderers.

Finally, contracting authorities will have to take into
account the possibility that the award of the contract beco-
mes the subject of various legal proceedings even if such
award is in accordance with the final Commission decision.

The latter’s final decision may be challenged before the
General Court and subsequently the European Court of
Justice (EC]), by the tenderer that was the subject of the
Commission’s review or even by other tenderers aiming to
have their competitors excluded. In particular the second
best tenderer is likely to meet the high admissibility thres-
holds for such action.’” We note that such proceedings will
not suspend the Commission’s final decision, nor the award
of the contract, and in principle the contracting authority
will be able to award the contract after the Commission’s
final decision has been taken.’® The risk of parallel legal
proceedings before the national courts concerning the
award of the contract cannot be entirely excluded either.
Although we consider it unlikely that a national court
will suspend the award of the contract pending the appeal
against the Commission, considering — as said before — that
the FSR explicitly entitles contracting authorities to award
the contract after the Commission’s final decision.*

A contracting authority should lastly take note of the
possibility of the annulment of the Commission’s final deci-
sion by the General Court or the ECJ after the contract
has already been awarded. It remains an open question if
this will give a tenderer any form of recourse against the
contracting authority, such as annulment of the awarded
contract or an action for damages. Both seem unlikely to
succeed in our view.*

37 Inorder to initiate an action for annulment on the basis of Art. 263 TFEU
against the Commission’s final decision that is addressed to the contrac-
ting authority, the competitor must demonstrate that that decision is of
‘direct and individual concern’to him. Direct concern means that the legal
rights of those persons are immediately affected by the Commission’s
final decision. Individual concern means that the decision affects them
differently from all other competitors.

38 Art.32(4) and (5) FSR.

39 This would in fact also entail a judgment of the national court on the
validity of the final decision of the Commission, which would be within
the jurisdiction of the Court of Justice of the European Union (also see
recital 56 FSR).

40 An action for non-contractual liability against the Commission is unlikely
to be successful either. See also General Court 20 December 2023,
T-415/21, ECLI:EU:T:2023:833 (Banca Popolare di Bari SpA v. Commission),
paras. 112-116.
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c. Practical consequences for tenderers

The most important consequence of the FSR is that Euro-
pean tenderers will be less likely to be confronted with
competition distortions by unduly advantageous tenders
due to foreign subsidies. However, the FSR could also nega-
tively impact the competition in procurement procedures.
Before engaging in large volume procurement procedures,
potential tenderers are likely to conduct a risk assessment
on the most likely outcome of the Commission’s review of
the foreign financial contributions they will have to notify
or declare. Such review procedure and in particular the
in-depth investigation may entail burdensome information
requests, the deployment of the Commission’s far-reaching
investigational powers and the possibility for interested
parties, amongst which other participants in the procu-
rement procedure, to submit their views on the foreign
financial contributions under investigation.*! Despite the
potential burdensome procedure, we consider it not likely
that this will withhold tenderers from competing for large
volume contracts if they estimate their tenders have a fair
chance. However, in case of a potential negative outcome
of the Commission’s review, tenderers will weigh the consi-
derable efforts needed for the preparation of the tender
against the likeliness that the Commission will prohibit the
award of the contract or that it will require far-reaching
redressive measures or commitments.

In order to determine the most likely outcome of the
Commission’s review, tenderers will have to assess the
risk that the Commission finds the financial contributi-
ons distorting the competition in the procurement proce-
dure and the kind of redressive measures or commitments
it may require to remedy such distortion. Also, tenderers
will have to anticipate the likely outcome of the Commis-
sion’s ‘balancing test’.*> Although the outcome of this test
for foreign subsidies is still unchartered waters, also for the
Commission, tenderers can to a certain extent rely on the
conditions set out in the EU State aid guidelines regarding
compatible and incompatible aid. Moreover, the Commis-
sion State aid decisions approving State aid measures with
comparable public policy objectives and characteristics as
the financial contributions under investigation, provide
guidance on the outcome of the balancing test.

41 Art.10(3) sub d FSR.

42 See Art.6.and 11(4) sub b FSR. In this test, the Commission weighs the
positive and negative effects of the financial contribution in a compara-
ble way to the assessment of EU State aid measures.
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For the type of remedies or redressive measures, the FSR
sets out a non-exhaustive list of possible structural and
behavioural measures, such as the repayment of the foreign
subsidy including an appropriate interest rate.* How-
ever, as to whether and when such remedies or redressive
measures may be required, tenderers have little guidance
from other areas of EU law. The most relevant reference
may be the exclusion of abnormally low tenders under
the public procurement rules.** When assessing possible
commitments, tenderers will also have to weigh the poten-
tial advantages of the award against the impact on their
relation with the granting third country and the consequen-
ces for the foreign financial contribution (i.e., the conditi-
ons for a grant or subsidy). Procurement procedures of the
Member States thus may become the platform for geopoli-
tical battles between States.

We wonder whether the regulatory burden for both tende-
rers and contracting authorities is outweighed by the
advantages of a more level playing field than before the
FSR. Although the scope of the FSR is not limited to notifi-
able financial contributions, the Commission has indicated
that these contributions will be its main focus, at least at
the start of the application of the FSR. The Commission
expects about 36 notifications a year.* Taking into account
the limited number of large volume tenders, the proportio-
nality of the administrative burden the FSR places on both
tenderers and contracting authorities, may be questioned.
However, it is too early to conclude whether the significant
burden outweighs the distortion of competition that the
FSR aims to remedy and to what extent it will impact the
success rate of large volume tenders.

The efficacy of the FSR highly depends on the Commis-
sion’s clout and hence its capacity to swiftly review all
notifications and declarations within the tight deadlines,
without causing many delays to the tender procedure. The
Commission initially envisaged 145 full-time employees
for the FSR taskforce,* however, currently this taskforce
exists of a handful dedicated officials.*” With such limited

43 Art. 7(4) FSR.

44 See also footnote 11.

45 Legislative financial statement to the proposal for the FSR, para. 3.2.2.

46 See the Legislative financial statement attached to the proposal for the
FSR, para. 1.4.3.

47  According to the press, the FSR taskforce only counts five employees
(see ‘EU strapped for staff to combat Chinese subsidies’, Politico.eu 5th of
October 2023).
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capacity it seems challenging to provide both tenderers and
contracting authorities with the guidance they would need,
in particular in the first period, to tackle the numerous
uncertainties on the application of the FSR in practice.*
The Commission’s first decisions will provide important
guidance on how the Commission applies the new tools in
practice. A first decision is on the horizon since the Com-
mission announced the opening of the first in-depth investi-
gation on 16 February 2024. The investigation follows the
notification of a subsidiary of a Chinese State-owned train
manufacturer. It concerns a public procurement procedure
launched by Bulgaria’s Ministry of Transport and Commu-
nications, relating to the provision of several electric ‘push-
pull’ trains as well as related maintenance and staff training
services.*

The efficacy of the FSR may also be impacted by the
current subsidy race between States and in particular by
the increased flexibility on State aid for the green and digi-
tal transition in the EU that was introduced as a response
to the US Inflation Reduction Act. Consequently, competi-
tion distortions resulting from a foreign subsidy meeting
the conditions of permissible State aid in the EU, will not
be tackled irrespective of whether EU tenderers actually
benefit from similar State aid.*® Disparities in the level
playing field resulting from lawful state aid are inherent to
the latter instrument.’! A competition between States with
the deepest pockets can only be solved by common rules
on permissible subsidies which fals within the remit of the
WTO and cannot be tackled at EU level.

This article was finalised on 20 February 2024.
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